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O   R   D   E   R 

 
14.11.2019─ The Appellant- Dr. Yogesh Baliram Vargantwar 

(‘Operational Creditor’) filed an Application under Section 9 of the 

Insolvency and Bankruptcy Code, 2016 (“I&B Code” for short) for 

initiation of the ‘Corporate Insolvency Resolution Process’ against ‘M/s. 

Vighnaharta Health Visionaries Private Limited’- (‘Corporate Debtor’). The 

Adjudicating Authority (National Company Law Tribunal), Mumbai 

Bench, Mumbai, by impugned order dated 29th March, 2019 rejected the 

Application with following observations: 

 

“19. Given the Operational Creditor’s averment in 

the rejoinder that the Corporate Debtor has 

acknowledged the due amount of Rs.94.41 lakhs in 
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the balance sheet as on 31.3.2017, in the absence of 

any document crystallising the dues of the 

Operational Creditor, the existence of dispute before 

the issuance of demand notice and the MoU being 

under challenge, the issue in hand requires further 

investigation which the Adjudicating Authority is not 

empowered to do. 

20. Since the petition is filed on the basis of pre-

existing dispute and the operational creditor has also 

failed to prove that there remains an operational debt 

due on the corporate debtor, which was not paid 

despite service of demand notice, therefore, petition 

filed U/S 9 of the I&B Code deserves to be 

dismissed.” 

 

2. The Learned counsel appearing on behalf of the Appellant submits 

that both the grounds taken by the Adjudicating Authority are 

misconceived. There is no document to suggest pre-existing dispute with 

regard to the ‘operational debt’. Further, according to him, the ‘Corporate 

Debtor’ having acknowledged the due amount of Rs. 94.41 Lakhs in the 

Balance Sheet as on 31st March, 2017, no other document was required 

to hold that dues have crystalised. 
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3. Learned counsel appearing on behalf of the Respondent- ‘Corporate 

Debtor’ relied on e-mail dated 22nd February, 2018 to suggest pre-existing 

dispute, which is extracted below: 
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4. From the record we find that the Appellant- Dr. Yogesh Baliram 

Vargantwar is the partner of a partnership firm who is the Landlord as 

well as a Professional Doctor working in the Neurosurgery Department of 

the Respondent- ‘M/s. Vighnaharta Health Visionaries Private Limited’- 

(‘Corporate Debtor’). Part-IV of Form-5, which is the application under 

Section 9, shows that the claim related to ‘Professional Fee’ as due to the 

Appellant and not paid is much more than Rupees One Lakh. The amount 
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receivable from the ‘Corporate Debtor’ against professional charges for 

routine patient till November, 2017 has been shown in Annexure 

enclosed to Form-5, which reads as follows: 
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5. The fee for November, 2017 is more than Rs.21,49,308/-, apart 

from fee of the other month as shown therein. This is not disputed by the 

‘Corporate Debtor’. 

6. E-mail dated 22nd February, 2018, as referred and extracted above, 

shows that the matter relates to payment of rent, which is not the subject 

matter of the application under Section 9. 

7. In so far as the payment of professional charges is concerned, no 

dispute about the charges has been raised, but mere stand has been 

taken that the account has not been opened. There is nothing on the 

record to suggest that the amount has been paid. 

8. In the aforesaid documents and in the account of the ‘Corporate 

Debtor’ dues having shown more than Rs. 94 lakhs, it was not open to 

the Adjudicating Authority to reject the application on the ground that it 

has not been crystalized. In fact, if the amount is not claimed at this stage 

and later on ‘Corporate Debtor’ may take a plea of limitation. This apart, 

in absence of any evidence relating to professional charges raised by the 

‘Corporate Debtor’ prior to the Demand Notice under Section 8(1) dated 

28th February, 2018, we hold that it is a fit case for ‘Admission’. 

9. For the reasons aforesaid, we set aside the impugned order dated 

29th March, 2019 and remit the case to the Adjudicating Authority to admit 

the application under Section 9 after notice to the Respondent, so that the 

Respondent- ‘Corporate Debtor’ may get an opportunity to settle the matter 

prior to the admission of the application. 
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The appeal is allowed with aforesaid observations and directions. No 

costs. 

 

                                                                  (Justice S.J. Mukhopadhaya) 
              Chairperson 

 
 

 
 
 

(Justice Venugopal M)                                   
Member(Judicial) 

 
Ar/g 

 

 

 


