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J U D G M E N T 

 

SUDHANSU JYOTI MUKHOPADHAYA, J. 

 
 

 The Appellant – ‘M/s. Jyoti Limited’ (Operational Creditor) filed an 

application under Section 9 of the ‘Insolvency and Bankruptcy Code, 2016 

(for short, ‘the I&B Code’) for initiation of ‘Corporate Insolvency Resolution 

Process’ against ‘M/s. Prasad & Company (Project Works) Limited’ (Corporate 

Debtor) alleging the default on the part of the ‘Corporate Debtor’ for repaying 

a sum of Rs.2,97,79,977.24 as on 10th December, 2016 along with interest 

w.e.f. 25th May, 2018 till date of realization.  The Adjudicating Authority 

(National Company Law Tribunal), Hyderabad Bench, Hyderabad by 

impugned order dated 20th February, 2019 rejected the application with the 

following observations : 
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“FINDINGS 

 

14.  It is not in dispute 25% of the retention money 

to be paid after erection, commissioning and trial 

run. The rest of the purchase Order was completed. 

75% of the amount covered by the Purchase order 

was also paid. The contention of Operational 

Creditor, as completion of project was delayed only 

on account of Corporate Debtor, then it is entitled to 

claim retention money as per the terms of payment. 

It is the duty of Operational Creditor to prove that 

there is a debt due by the Corporate Debtor and it 

has committed default. The money deducted 

towards 25% of the purchase Order under each 

invoice was calculated and contended this amount 

became due and payable by the Corporate Debtor 

in terms of Purchase Order. The contention of 

Counsel for Operational Creditor that it is not in 

dispute Corporate Debtor had not paid 25% of the 

retention money. However, Corporate Debtor is 

contending that the Operational Creditor has not 

completed the rest of the contract as per Purchase 

order and therefore, there was no liability to pay 

the same to the Operational Creditor. 

15. The contention of the Learned Counsel for 

Operational Creditor that it is not responsible for any 

delay. Counsel contended, Operational Creditor is 

ready to erect, commission and trial run the 

equipment as per the terms of payment but site is 

not handed over to the Operational Creditor by 

Corporate Debtor. If delay is occurred on account of 

Corporate Debtor then Operational Creditor is 
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entitled at least 20% of the retention money in terms 

of payment of the purchase order. The question 

whether delay occurred on account of Corporate 

Debtor. Admittedly, Corporate Debtor was given 

contract for completing the project for Majalgaon Lift 

Irrigation System on Turn Key Basis and equipment 

was transported to the project site. At that stage 

authorities of Government of Maharashtra issued 

order suspending the work. It is an unforeseen 

event. Parties to the Purchase order did not visualize 

such an event will take place. In the normal course 

if there is no suspension order, Operational Creditor 

can erect, commission and trial run the equipment. 

In case in the normal course, delay occurred on 

account of Corporate Debtor for completing the 

project on any ground other than the ground now 

referred to, then it can be said the retention money 

becomes due up to 20% and if not paid it amounts to 

default. 

16. The situation is otherwise. Without any fault from the 

side of Corporate Debtor concerned authorities of 

Government of Maharashtra issued order of 

suspension of the project work. The Corporate Debtor 

cannot be blamed for the suspension order passed 

by the authorities of Government of Maharashtra. 

The suspension order does not show that it was 

issued on account of failure on the part of Corporate 

Debtor to perform its part of the contract given to it by 

the Government of Maharashtra. 

17. In fact, it is the case of Corporate Debtor it filed 

applications to the concerned authorities of 

Government of Maharashtra to lift the suspension 
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order and allow it to complete the contract. The 

Authorities of Government of Maharashtra are yet to 

take a decision. It can be safely said that Corporate 

Debtor was no way responsible for passing 

suspension order by the authorities of Government of 

Maharashtra. Therefore, Corporate Debtor cannot be 

found fault for the delay. 

18. The Operational Creditor becomes entitled to                                 

retention money of 25% or 20% as the case may be 

only if it completes the terms of purchase order, 

especially erection, commissioning and trial run. This 

part of the contract was not completed. The amount 

becomes due only if Operational Creditor completes 

the remaining part of the Purchase Order. Till then, 

the amount does not become due. When the amount 

does not become due, then there is no question of 

default. When there is no debt within the meaning of 

3 (12) of IBC, then there is no question of default. 

Thus, Operational Creditor failed to establish that 

there is a debt due and payable and it was 

committed default. As far as IBC is concerned, the 

Operational Creditor to establish debt as well as 

default. When these two are not established then 

petition cannot be admitted. Thus, the petition is 

liable to be rejected.”  

 

2. Learned counsel appearing on behalf of the Appellant submitted that 

the Adjudicating Authority cannot give a specific finding with regard to claim 

and counter-claim made by the parties.  According to him, there is a ‘debt’ 

and ‘default’ and Form 5 with the application under Section 9 is complete, the 

Adjudicating Authority was required to admit the application. 
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3. It was contended that against the total invoice amount of 

Rs.8,93,47,703/- and an amount of Rs.6,65,26,600/- has been received 

leaving balance of Rs.2,28,21,103/-  

4. It was submitted that the Adjudicating Authority failed to notice that 

the Appellant established the liability of the Respondent for the outstanding 

amount due payable by it to the Appellant as mentioned in ‘Part-IV of ‘I&B 

Code’ of Form 5.  Initially, 2 orders namely a purchase order of mechanical 

components i.e. VT Pump sets along with its equipments etc. and a work order 

to store, erect, test and commission the mechanical components dated 6th 

July, 2013 were placed by the Appellant to a Joint Venture ‘Prasad–Shreehari 

(JV)’.  The total consideration of the purchase order was agreed to the tune of 

Rs.17,55,25,790/- and the total consideration for the work order was agreed 

to the tune of Rs. 9,65,39,184.50. 

5. Thereafter, an amendment to the ‘Purchase Order’ as well as the work 

order was done by the Appellant and the ‘Joint Venture’ on 26th February, 

2014 and 10th March, 2014 respectively.  In terms of the said amendments, 

the purchase order and work orders were issued on behalf of the ‘Corporate 

Debtor’ independently and the total consideration of the purchase order was 

agreed to the tune of Rs.9,65,39,184.50 and total consideration for the work 

order was agreed to the tune of Rs. 34,50,815.50.  In terms of the said 

purchase order dated 26th February, 2014, the payments were to be made in 

different instalments, as per the details given in the affidavit.  However, it is 

not necessary to discuss all such details at this stage.  As the question arises 

whether a ‘debt’ is payable and there is a ‘dispute’ and there is a ‘default’ and 
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if so, whether the application filed under Section 9 of the ‘I&B Code’ is barred 

by limitation. 

6. The Respondent – ‘Corporate Debtor’ has taken plea that in terms of the 

agreed payment 10% advance along with the purchase order were to be made.  

65% against supply of equipment at the site after confirmation of 3rd party 

inspection against LC was to be made within 60 days period.  Thereafter, 12% 

against erection of equipment within 30 days was payable.  Followed by 13% 

payable at the stage of trial, commission and completion of three months trial 

operation of equipment of 30 days.  If commissioning gets delayed from the 

side of ‘Corporate Debtor’ beyond six months, then 8% was to be released and 

5% amount was required to be retained till completion of commissioning. 

7. The Respondent accepted that the Appellant raised the invoices and 

stated that it had deducted 12% amount against erection and 13% amount to 

be payable after completion of the trial operation.  In all the invoices, the 

Appellant has lastly shown an amount which is stated to be “now Balance 

Payable”.  Further according to the Respondent, it has paid the entire amount 

as shown as “now Balance Payable” by the Appellant in each of the invoices 

and total invoices amount of Rs. 8,93,47,704/-.  The amount equal to 75% of 

the said amount comes to Rs.6,70,10,780/-  but the Respondent has actually 

paid more than the same i.e. Rs.6,67,58,301/- to the Appellant as per details 
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given below  

 

 

8. In the aforesaid background plea has been taken that there is no unpaid 

invoice, in absence of performance of the Appellant, the Appellant cannot 

claim payment.   

9. Having heard the learned counsel for the parties and from perusal of 

the records, we find that the application under Section 9 was filed by the 

Appellant only with a view to realise the amount and not for the purpose of 

‘Corporate Insolvency Resolution Process’ 

10. Apart from the aforesaid facts that we find that the agreement was 

reached between the Appellant and a work of Joint Venture i.e. ‘Prasad-
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Shreehari’ but in the petition ‘M/s. Prasad & Company (Project Works) 

Limited has been impleaded as the party-respondent and not the joint 

venture. 

11. Enclosure to Form 5 which has been relied upon by the Appellant before 

the Adjudicating Authority to claim the dues contains one ‘Purchase Order’ 

dated 6th July, 2013 which has been sent by ‘Prasad-Shreehari (Joint 

Venture), extract of which mentioned below: 
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12. In view of the aforesaid fact, as we find that there is a disputed question 

of fact relating to payment of ‘debts’ and the purchase order was issued by 

‘Joint Venture’ dated 6th July, 2013 relied by the Appellant was issued by the 

Joint Venture i.e. ‘Prasad – Shreehari (J.V.)’ which is not a party to this appeal 
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or was not impleaded as the co-applicant in the application filed under Section 

9 of the ‘I&B Code’, we are not inclined to grant any relief to the Appellant. 

 The appeal is accordingly dismissed.  No costs. 

 
 
 
 

[Justice S.J. Mukhopadhaya] 
Chairperson 

 
 

 
 

[ Justice A.I.S. Cheema ] 

Member (Judicial)       
 
 

 
 

         [ Kanthi Narahari ] 
                              Member (Technical) 

New Delhi 

 

18th November, 2019 
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