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J  U  D  G  M  E  N  T 

 
 

SUDHANSU JYOTI MUKHOPADHAYA, J. 

 

 The Appellant filed application under Section 9 of the Insolvency and 

Bankruptcy Code, 2016 (hereinafter referred to as ‘I&B Code’) before the 

Adjudicating Authority (National Company Law Tribunal), Kolkata Bench, 

Kolkata, which by impugned order dated 11th October, 2017 dismissed the 

application on following grounds:- 

(i) the demand notice under Section 8(1) was issued by an advocate; 

and  

(ii) there is an existence of dispute. 

2. The plea taken by the Respondent (Corporate Debtor) with regard to 

existence of dispute has been noticed by the Adjudicating Authority, which 

reads as follows:- 

“9.  The second and main contention of the respondent is that 

since the respondent already raised a dispute as against the 

claim of the applicant and issued reply notice raising the dispute 

already pending in between the applicant and the respondent 

the instant application is not maintainable.  The learned Counsel 

for the respondent highlighting Annexure G reply notice as well 
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as Annexure A to Annexure D and Annexure F submits that 

respondent already raised dispute as against the claim of the 

applicant from 15.04.2013 onwards and that applicant by 

suppressing the dispute raised by the respondent filed the 

application.  According to him respondent being raised a dispute 

in reply to the demand notice it would be sufficient to attract sub 

clause (d) of clause (ii) of sub section (5) of Section 9 of I&B code 

and therefore this application is liable to be rejected.” 

 

3. The Adjudicating Authority framed its opinion on the basis of 

submission, which reads as follows:- 

“10. A careful screening of the above referred notices issued by 

the respondent produced along with the reply affidavit proves 

undoubtedly that respondent challenged the quality of the waste 

paper supplied to the respondent long before the issuance of 

demand notice.  All the notices seen received by the proprietor 

Shri M. Shaw.  It is good to quote the challenge raised by the 

respondent in one among the notices issued by the respondent 

to the applicant on 15.04.2013, it read as follows:- 

“We regret to inform you that despite out 

repeated request regarding quality of waste paper you 

have continued supplies mixed with lots of dust 
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particles, lifeless, antique, very old waste paper.  You 

are requested to go through the “RAW Materials 

Quality Analysis report” given against each 

consignment and issue credit notes in our favour 

accordingly.” 

(Annexure – A at page 14 in the reply affidavit).  In the reply 

notice issued by the respondent on 23.03.2017 (Annexure G) also 

very same challenge was raised by the respondent against the 

supply of the goods received by the respondent.  Annexure E is 

the copy of the notice issued by the applicant under section 271 

of the Companies Act, 2013 demanding Rs.131,20,165/- with 

interest @ of 18% to the respondent on 12.01.2017.  Annexure F 

is the reply issued by the respondent to the applicant contending 

that respondent is not able to utilize the waste paper because the 

paper supplied was unusable waste paper.  The contention of 

the respondent that a dispute in regards the claim of the 

applicant was raised long before the issuance of demand notice 

is therefore stand proved in this case.” 

4. Learned counsel appearing on behalf of the Appellant referred to                

Part V of the Form 5, which is the application under Section 9 where reference 

of invoices have been enclosed.  It was submitted that those invoices which 

were raised are of subsequent period, i.e. after 15th April, 2013 and therefore 
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evidence of so called dispute brought into notice by letter dated 15th April, 

2013 cannot be relied upon to reject an application under           Section 9. 

 

5.  The Respondent (Corporate Debtor) has taken plea, as was taken before 

the Adjudicating Authority that a quality report of raw material of 2015 

suggested substandard quality of goods.   

 

6. Learned counsel appearing on behalf of the Appellants referred to 

invoices raised after 15th April, 2013, the date when earlier letter of dispute 

was raised with regard to earlier supply and submitted that there is no dispute 

with regard to invoices raised between 16th April, 2013 to 25th November, 2015 

(at page 99 to 205) which are not covered by letter dated 15th April, 2013.  It 

is further submitted that there is no quality report available on record for the 

goods supplied during 16th April, 2013 to 8th May, 2014, nor any such report 

has been brought on record. 

 

7. Raw Material Quality Analysis Report dated 17th May, 2015 (page 321), 

13th August, 2015 (page 326), etc. are on record.  In majority of the reports 

the material quality has been shown as ‘normal’.  For example – Reports dated 

17th May, 2015, 12th August, 2015, 15th August, 2015 (two reports), 16th 

August, 2015, 19th August, 2015, etc. are normal.  The two reports dated 12th 

August, 2015 (page 326) and 15th August, 2015 (page 332) reads as follows:- 
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8. However, only in one of the Raw Material Quality Analysis Report dated 

13th August, 2015 (page 329) it is mentioned that the material received has 

35% mixed, which is as follows:- 
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9. From the records following fact emerges:- 

(i) So far as the invoices raised between 16th April, 2013 to 8th May,    

2014, there is no quality report on the record. 

(ii) The record of dispute brought on record by the Respondent are not 

the subject matter of Part V of the Form 5 i.e. Section 9 application.   

Therefore, we hold that there is no record of dispute in existence with 

regard to the invoices in question. 

 

10. In so far as the supply made during the year 2015, there is no dispute 

with regard to quality of goods supplied, from May, 2015 onwards, except one 

or other invoice, which is not the subject matter of the claim.  Therefore, we 

hold that there is no dispute in existence with regard to goods supplied 

between 16th April, 2013 to 8th May, 2014 and the majority of goods supplied 

during the year 2015, except for one of which report dated 13th August, 2015 

enclosed, which is not subject matter. Thereby, we hold that the Appellant 

has made out a case for admission of application under Section 9.   

 

11. In so far as issuance of demand notice by advocate is concerned, the 

case being covered by decision of the Hon’ble Supreme Court in ‘Macquarie 

Bank Limited’ Vs ‘Shilpi Cable Technologies Ltd.’ in Civil Appeals No. 15135, 

15481 and 15447 of 2017 on 15th December, 2017, cannot be a ground to 

reject the application. 
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12. The Adjudicating Authority having failed to consider the aforesaid facts, 

we set aside the impugned order dated 11th October, 2017 passed by the 

Adjudicating Authority and remit the case to the Adjudicating Authority for 

its admission, in absence of any defect.  However, it will be open to the 

Respondent to settle the claim with the Appellant before admission of the 

application by the Adjudicating Authority.  The appeal is allowed with 

aforesaid observations and actions.  However, there shall be no order as to 

cost. 

   

 
[Justice S. J. Mukhopadhaya] 

Chairperson 
 
 

 
 

 
[Justice Bansi Lal Bhat] 

Member (Judicial) 
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