
NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI 

Company Appeal (AT) (Insolvency) No. 1487 of 2019 
 

IN THE MATTER OF: 
 
Udyavar Vittal Kamath …Appellant 

 
Vs 
 

Veekay General Industries ….Respondent 
 

Present: 

     For Appellant: Mr. Krishnendu Datta, Mr. Zorawar Singh and   Mr. 
Rahul Gupta, Advocates. 

     For Respondent: Mr. S. K. Paul, Advocate for R-1. 

With 

Company Appeal (AT) (Insolvency) No. 1488 of 2019 
 
IN THE MATTER OF: 

 
Texmaco Rail & Engineering Ltd. …Appellant 
 

Vs 
 

Veekay General Industries ….Respondent 
 

Present: 
     For Appellant: Mr. Abhijeet Sinha, Ms. Ishita Bhardwaj and                

Mr. Kalpataru Triputhy, Advocates. 

     For Respondent: Mr. S. K. Paul, Advocate for R-1. 

O R D E R 

03.01.2020: ‘Veekay General Industries’ (Operational Creditor) moved 

application under Section 9 of the Insolvency and Bankruptcy Code against 

‘Bright Power Projects (India) Private Limited’ (Corporate Debtor), which was 

admitted by the Adjudicating Authority (National Company Law Tribunal), 

Kolkata Bench, Kolkata on 6th December, 2019.  Same was challenged by the 

Appellant – ‘Udyavar Vittal Kamath’, Shareholder of the alleged Corporate Debtor 

and ‘Texmaco Rail & Engineering Ltd.’ in which the Corporate Debtor has already 

merged. 
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2. Earlier when the matter was taken up on 18th December, 2019, following 

order was passed:- 

“O R D E R 

18.12.2019   Learned counsel appearing on behalf of 

‘Taxmaco Rail & Engineering Limited’ submits that ‘Bright Power 

Projects (India) Pvt. Limited’ (Corporate Debtor) is non-existent in 

view of the fact that it merged with Appellant – ‘Texmaco Rail & 

Engineering Limited’ on 4th April, 2019 and the application under 

Section 9 of the ‘I&B Code’ was subsequently filed on 10th April, 

2019.  In view of the merger, the Appellant should have been 

pleaded as party-Respondent and in such case the Appellant 

could have offered the amount as due to the ‘Veekay General 

Industries’ (Operational Creditor) or would have contested the 

matter on the ground of ‘existence of dispute’ or otherwise would 

have settled the matter.  It is submitted that even the Appellant - 

‘Texmaco Rail & Engineering Limited’ is ready to settle the 

matter. 

 Similar plea has taken by ‘Udyavar Vittal Kamath’, a 

shareholder of the ‘Corporate Debtor’ now shareholder of the 

Corporate Debtor - now ‘Texmaco Rail & Engineering Limited’).   
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 Mr. S. K. Paul, Advocate appears on behalf of ‘Veekay 

General Industries’.  Learned counsel for the Appellant will serve 

a copy of the paper-book on him in the course of the day.   

Respondent is allowed to file a reply-affidavit within a week.   

Learned counsel for the Appellant will implead the ‘Interim 

Resolution Professional’ as party-respondent.  Necessary 

corrections be made in the course of the day. 

Let notice be issued on the newly impleaded Respondent 

(Interim Resolution Professional) and other Respondents, if any, 

by Speed Post.  Requisites along with process fee, if not filed, be 

filed by 19th December, 2019.  Dasti service is permitted. 

During the pendency of the appeal, it will be open to the 

parties to reach ‘Terms of Settlement’. 

Place the case ‘for orders’ on 3rd January, 2020.  The 

appeal may be disposed of on the next date. 

In the meantime, the ‘Interim Resolution Professional’ will not 

issue any publication, if not yet published, nor constitute 

‘Committee of Creditors’, if not yet constituted.  However, he will 

find out whether the ‘Bright Power Projects (India) Pvt. Ltd. is 

existing or not.  The ‘Interim Resolution Professional’ will 
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ensure that the company remains as an on-going concern and 

will take the assistance of the (suspended) Board of Directors 

and the employees. The person who is authorised to sign the 

Bank Cheques may issue cheques but only after authorisation of 

the ‘Interim Resolution Professional’. The Bank Accounts of the 

‘Corporate Debtor’ be allowed to be operated for day-to-day 

functioning of the company such as for payment of current bills 

of the suppliers, salaries and wages of the paid Director, the 

Employees’/workmen, electricity bills etc.” 

 

3. It is informed that parties have reached Terms of Settlement on 31st 

December, 2019.  A copy of it has been produced and kept on record.  Mr. S. K. 

Paul, learned counsel appearing for the Respondent (Operational Creditor) while 

accepted that the Settlement has been reached also informs that Committee of 

Creditors had not been constituted.  Notice has been served on Interim 

Resolution Professional, however, it is informed that he is not available today.   

From the terms of settlement it is found that the parties have also reached 

settlement with regard to payment of fee and insolvency resolution cost.  The 

Terms of Settlement dated 31st December, 2019 reads as follows:- 
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4. The Terms of Settlement has taken care of the fee of the Interim Resolution 

Professional and cost incurred by him, as informed by the parties.  Learned 

counsel appearing on behalf of the Appellant hands over Cheque No. 526995 

dated 3rd January, 2020 issued by ICICI Bank, Kolkata R N Mukherjee Branch, 

Kolkata in the name of ‘Veekay General Industries’ for Rs.1,00,00,000/- (Rupees 

One Crore Only) to Mr. S. K. Paul, learned counsel for the Respondent - ‘Veekay 

General Industries’ for onward transmission to the said Respondent. 

5. In view of the fact that ‘Bright Power Projects (India) Private Limited’ 

merged with ‘Texmaco Rail & Engineering Ltd.’ on 4th April, 2019 much prior to 

the date of filing of the application under Section 9 and therefore there is a defect 

in the application filed under Section 9 and now the parties have reached 

settlement, we in exercise of power conferred under Rule 11 of NCLAT Rules, 

2016 set aside the impugned order dated 6th December, 2019 passed by the 

Adjudicating Authority (National Company Law Tribunal), Kolkata Bench, 

Kolkata and dispose of the application under Section 9 filed by ‘Veekay General 

Industries’ as withdrawn. 

6. The parties are directed to comply with the Terms of Settlement and pay 

the due amount including the amount payable to the Interim Resolution  

 

Company Appeal (AT) (Insolvency) No. 1487 of 2019 & 1488 of 2019 



-11- 

Professional within the time frame.  The Corporate Debtor is released from rigour 

of Corporate Insolvency Resolution Process and will function through its present 

Promoters and Directors.  The Interim Resolution Professional will hand over the 

assets and records to the Promoter/ Directors immediately.  Appeals are allowed 

with aforesaid observations and directions.  No costs. 

 

  

 

[Justice S. J. Mukhopadhaya] 
 Chairperson 

 
 
 

 
        [Justice Bansi Lal Bhat]

 Member (Judicial) 

am/sk 
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