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J   U   D   G   M   E   N   T 

 

 

SUDHANSU JYOTI MUKHOPADHAYA, J. 

 

This appears to be one of the malicious initiation of proceedings 

initiated by the ‘Corporate Debtor’ under Section 10 of the Insolvency 

and Bankruptcy Code, 2016 (“I&B Code” for short) with malicious intent 

for any purpose other than for the resolution of insolvency, or 

liquidation. 

 
2. However, the Adjudicating Authority (National Company Law 

Tribunal), Kolkata Bench, Kolkata, while approving the so-called 

‘Resolution Plan’ which is against the object of the ‘I&B Code’, observed: 

 
“The Resolution Plan in the case in hand is a unique 

plan which provides no revival of the corporate debtor but to 

close it by discharging its debts to all stakeholders inclusive 

of its staff and workmen.” 

 
3. The Appellants have challenged the common impugned order 

dated 6th March, 2018 passed by the Adjudicating Authority whereby 

the ‘Resolution Plan’ submitted by the ‘Corporate Applicant’- ‘Burn 

Standard Company Limited’- has been approved which provides for no 

revival of the ‘Corporate Debtor’ but closure and retrenchment of all the 

workmen. 
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4. Two appeals have been preferred by ‘Industrial Services’- 

(‘Operational Creditor’) alleging non-consideration of its claim by the 

‘Resolution Professional’. 

 
5. It is pleaded that the claim of the Appellant- ‘Industrial Services’ 

was considered by the ‘Resolution Professional’ which was initially 

accepted but subsequently given reference to a suit preferred by the 

‘Corporate Debtor’ against the Appellant, the claim of the Appellant 

have not been entertained. 

 

6. The grievance of the Appellant- ‘Industrial Services’ is that the 

suits were filed by the ‘Corporate Debtor’ during the period of 

‘Moratorium’ against the ‘Industrial Services’ and, therefore, the same 

cannot be taken into consideration to deny the admissible dues payable 

to the ‘Industrial Services’- (‘Operational Creditor’). 

 

7. Further, according to the Appellant- ‘Industrial Services’, the 

‘Corporate Applicant’ being ineligible in terms of Section 29A, the 

‘Resolution Plan’ submitted by the ‘Corporate Applicant’ was not 

maintainable. 

 
8. The other two appeals have been preferred by ‘Burn Standard Ex-

Employee Welfare Association’. While challenging the same very 

impugned order dated 6th March, 2018, it is submitted that the dues of 

employees including the revision of pay etc., which was determined 

pursuant to the Hon’ble Calcutta High Court’s order has not been 
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reflected in the ‘Resolution Plan’ while, on the other hand, the order of 

retrenchment has been issued. 

 

9. The grievance of the ‘Burn Standard Ex-Employee Welfare 

Association’ is that the ‘Corporate Debtor’ cannot close the Company 

nor can deny the dues of Ex-Officers and Ex-Employees of the 

‘Corporate Debtor’. 

 
10. The case of the ‘Corporate Applicant’ and the Indian Railway 

Board is that the ‘Corporate Debtor being an undertaking of the Indian 

Railway it cannot be held to be ineligible in terms of Section 29A. It is 

accepted that Section 29A was introduced in the Code w.e.f. 23rd 

November, 2017 and the ‘Resolution Plan’ submitted subsequently on 

24th February, 2018, but plea has been taken that the ‘Corporate 

Debtor’ is not an undischarged insolvent nor wilful defaulter. Its 

account has not been declared as Non-Performing Assets. Thus, the 

exclusion set out in Section 29A (b) & (c) is not applicable to the 

‘Corporate Debtor’. 

 
11. The brief history and background of the ‘Burn Standard Company 

Limited’- (‘Corporate Debtor’/ ‘Corporate Applicant’) can be seen from 

their ‘Resolution Plan’, as extracted below: 

 

 “2.0 Brief History: 

2.0.1  Burn & Company came into existence in 1781 at 

Howrah, West Bengal. The Company with rich legacy had the 
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experience of building many important structures in Calcutta like 

St. Andrews Church in 1818, the 152m high Ochterlony 

Monument (now known as Shahid Minar) in 1828. Subsequently 

its Construction business was taken over by Sir Rajen 

Mukherjee’s Company Martin & Co (founded in 1890), which has 

to its credit of building waterworks at Palta, Ahmedabad, 

Lucknow and Benares. But its major contribution are 

architectural -marvels like Esplanade Mansion near Raj 

Bhavan/Great Eastern Hotel, Standard Chartered Building, 

South Eastern Railway Headquarters in Garden Reach, Tipu 

Sultan. Mosque, the Victoria Memorial etc. BurnC6 had a major 

role for construction of Kolkata prestige such St. Xaviers’ College, 

Oriental Seminary, Belur Math, the headquarters of the 

Ramakrishna Mission, Darbhanga House - the Calcutta residence 

of Darbhanga Raj, Assembly House, Grand Hotel Arcade, United 

Bank Building, New Secretariat Building, Club House at Eden 

Gardens. 

 

2.0.2  The ever-increasing traffic movement between the 

twin cities of Calcutta (now Kolkata) & Howrah demanded a wider 

and stronger bridge in replacement of the then existing pontoon 

bridge. The authorities accordingly decided on building a 

cantilever bridge across the river Hooghly. The job called greater 

expertise. So the three engineering giants - Braithwaite, Bum & 
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Jessop - came together with their vast experiences and floated a 

new company and constructed today's iconic Howrah Bridge. The 

Martin Burn company even 0Þerated a line from Dum Baguiati till 

it closed down in 1955. 

 

2.0.3  Burnpur works, earlier known Indian Standard 

Wagon Ltd., Burnpur, was founded in 1918. Since its early days 

the company developed excellence in manufacturing Railway 

wagons, forged components, Springs etc. 

 

2.0.4  During the early days, Burn & Company undertook 

building and contracting work. Subsequently in the 1950s of the 

last century, it ventured into the field of Railway Engineering, 

altogether new development in the country’s economy. With the 

rapid expansion of Railways, Bum & Company started 

manufacturing Railway rolling stock at Howrah to cater to the 

increasing demand. 

 

2.0.5  In 1976 following nationalization of ‘Burn & Co.’ and 

‘Indian Standard Wagon Company’, ‘Burn Standard Co. Ltd.’ was 

incorporated in Dec’ 1976. 

 

2.0.6  ‘Burn Standard Company Ltd.’, is one of the oldest 

and a leading wagon builders in India. The wagon building 

activities are carried out at two Engineering Units at Howrah and 

Burnpur situated in West Bengal, India. Several thousand 
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wagons covering all major designs have been manufactured and 

supplied to Indian Railways and other Industrial Customers. 

 

2.0.7  The Company has two Engineering units at Howrah 

& Burnpur and one Foundry unit at the Howrah Works. It also 

has a Project Division based in their Head Office at Alipore, 

Kolkata. 

2.0.8  Apart from supplies to Indian Railways, the Company 

also manufactures and supplies special purpose wagons to 

various core sectors like power, steel plants in India. 

 

2.0.9  The Company has supplied special purpose wagons 

fitted with Air Fluidising System for bulk movement and quick 

unloading of Alumina powder to M/s. National Aluminium Co. 

(NALCO). It has also supplied sophisticated Bottom Discharge 

Wagons to National Thermal Power Corporation (NTPC), New 

Delhi for their various plants in the country. 

 

2.1 Background 

 

2.1.1   Due to consistent losses and erosion of net worth, 

Company was referred to BIFR i? November 1994 & officially 

declared sick in January 1995. Rehabilitation package approved 

by BIFR in April 1999 was declared failed in 2001. Efforts to bring 

in change in management did not fructify. Then a revival plan 

Was approved by CCEA in August 2010. After revival Of package, 
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Company came under the administrative control of Ministry of 

Railways (MOR) from Ministry of Heavy Industry & Public 

Enterprises on15.09.2010. 

 

2.1.2   The reasons for declaring the scheme as failed were 

as follows : 

i) Production in the following years did not increase as   

projected because of dearth of orders of wagons. 

ii) It was observed that the viability of the scheme could be 

achieved only by further restructuring of GOI liabilities 

and support from other agencies. 

 

2.1.3  Accordingly, BIFR the Company to submit modified 

rehabilitation scheme based on the commitments of GOI for 

additional relief & concessions. Subsequently GOI explored the 

possibility of dive of shares of the company. BIFR directed 1131, 

the operating agency to advertise for change of management but 

there was no response in this matter. Subsequently BIFR 

appointed United Bank of India as the operating agency (OA) on 

14.11.2006. The company submitted a modified draft 

rehabilitation scheme which was discussed in a special joint 

meeting held on 30.05.2007. 

 

2.1.4  Subsequently the Case was reviewed by BIFR on 

28.11.2007 and after deliberations it was directed to submit 
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another draft rehabilitation scheme to OA After incorporation of 

various views and decisions, McDermott International Inc 

prepared Modified Draft Rehabilitation Scheme (MDRS) which the 

company submitted to OA on 19.02.08. There were further 

developments and another Consultant, LB. Jha & Co, Chartered 

Accountant & Management Consultants, was engaged to revise 

the MDRS on the basis of developments in the meantime. 

Subsequently GOI mooted a proposal for transfer of Engineering 

units at Howrah and Burnpur to Ministry of Railways (MOR) and 

the Refractory Unit at Salem to Steel Authority of India Ltd (SAIL). 

 

2.1.5   Refractory unit at Salem to SAIL and the company, 

excluding refractory unit at Salem was transferred to MOR on 

15.09.2010. However, SAIL did not accept the transfer on that 

date and ultimately the Deed of Transfer was sighed on 

16.12.2011.” 

 

12. As noticed, ‘Burn Standard Company Limited’- (‘Corporate 

Debtor’/ ‘Corporate Applicant’) approached the ‘Board of Industrial and 

Financial Reconstruction’ (“BIFR”) in the year 1994 by filing a reference 

under Section 3(1)(0) of the ‘Sick Industrial Companies (Special 

Provisions) Act, 1985’ and got an order declaring the ‘Corporate 

Applicant’ as a Sick Company vide ‘BIFR’s’ order dated 20th January, 

1995. While so, upon enactment of the ‘I&B Code’ w.e.f. 1st December, 

2016, the ‘Corporate Applicant’ filed application under Section 10 of the 
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‘I&B Code’ for initiation of the ‘Corporate Insolvency Resolution 

Process’. 

 

13. Vide order dated 31st May, 2017, the application filed by the 

‘Corporate Applicant’ was admitted and one ‘Resolution Professional’ 

was appointed, which constituted a ‘Committee of Creditors’. 

 
14. There is nothing on the record that any ‘Information 

Memorandum’ was published or ‘Resolution Plan’ was called for in 

terms of Section 25 (2)(h) of the ‘I&B Code’. No details have been shown 

to suggest that the ‘Operational Creditors’ or their representative were 

called for in the meeting of the ‘Committee of Creditors’ in terms of 

Section 24 of the ‘I&B Code’. 

 
15. The ‘Corporate Applicant’ submitted the plan in question as 

noticed which does not provide revival of the ‘Corporate Debtor’ but to 

close it by discharging its debts to all stakeholders including its staff 

and workmen. 

 

16. The ‘Committee of Creditors’ was happy as they were getting full 

payment, therefore, they approved the plan without going through the 

question as to whether the plan in question is in conformity with 

Section 30(2) (e) of the ‘I&B Code’ and achieves the Objects of the ‘I&B 

Code’. 
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17. The plan filed by the ‘Corporate Applicant’ shows that the 

Ministry of Railways (Railway Board), Government of India made 

provision to pay total outstanding dues of Rs. 417.10 Crores which 

means that the ‘Corporate Debtor’ on receipt of amount is in a position 

to pay the total dues of all the creditors, as appears from proposed 

strategy of ‘Resolution Plan’, which is as follows: 
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18. Though during the ‘Resolution Process’, and thereafter, the 

‘Resolution Applicant’ is required to ensure that the company remains 

as a going concern but contrary to the provisions of the ‘I&B Code’, 

closure of the ‘Corporate Debtor’ has been proposed and approved by 

the Adjudicating Authority. 

 
19.  That immediately after approval of the ‘Resolution Plan’, on 17th 

April, 2018, the ‘Corporate Debtor’ informed closure of ‘Burn Standard 

Company Limited’, which is as follows: 
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20. Simultaneously, order of retrenchment was issued on 25th 

September, 2018, as extracted below: 
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21. The Indian Railway was impleaded as party Respondent. When we 

asked to reply as to how Indian Railway can guide the ‘Corporate 

Applicant’ to file ‘Resolution Plan’ with proposal to close the ‘Corporate 

Debtor’, no satisfactory reply has been shown by the Indian Railway. 

 
22. The past performance of the ‘Corporate Debtor’ has been shown 

in the ‘Resolution Plan’ which is as follows: 
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23. It shows that the ‘Corporate Debtor’ was a going concern and 

produced 780 Wagons; 1204 Bogie; 1898 Coupler; 994 Draft Gear; 3842 

Molten Material (MT); 4117 Wagon Repair and 100 Fabrication of 

Barges (MT) during the period 1st April, 2017 to January, 2018. 

 
24. The key financial indicators have been shown in the ‘Resolution 

Plan’ which are as follows: 
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25. Therefore, the question arises for consideration in these appeals 

are: 

(i) Whether the ‘Resolution Plan’ is against the statement of 

objects and reasons of the ‘I&B Code’? and; 

(ii) Whether application under Section 10 was filed by the 

‘Corporate Applicant’ with malicious intent for any purpose 

other than for the resolution of insolvency, or liquidation of 

the ‘Corporate Debtor’, which on the facts and 

circumstances of the case as detailed above, we have hold 

that it was filed with intent for a purpose (i.e. closure of the 

‘Corporate Debtor’) which is other than for the resolution of 

insolvency and Section 65 of the ‘I&B Code’. 

 
26. In “Swiss Ribbons Pvt. Ltd. & Anr. vs. Union of India & Ors.─ 

2019 SCC OnLine SC 73”, the Hon’ble Supreme Court noticed the 

Preamble of the Code and held that the primary focus of the legislation 

is to ensure revival and continuation of the ‘Corporate Debtor’ by 

protecting the ‘Corporate Debtor’ from its own management and from a 

corporate’s death by liquidation, as quoted below: 

 

“19. The Preamble of the Code states as follows:  

An Act to consolidate and amend the laws 

relating to reorganization and insolvency 

resolution of corporate persons, partnership 
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firms and individuals in a time bound manner 

for maximization of value of assets of such 

persons, to promote entrepreneurship, 

availability of credit and balance the interests 

of all the stakeholders including alteration in 

the order of priority of payment of Government 

dues and to establish an Insolvency and 

Bankruptcy Board of India, and for matters 

connected therewith or incidental thereto.” 

 
20.  As is discernible, the Preamble gives an 

insight into what is sought to be achieved by the 

Code. The Code is first and foremost, a Code for 

reorganization and insolvency resolution of corporate 

debtors. Unless such reorganization is effected in a 

time-bound manner, the value 38 maximization of 

value of the assets of such persons so that they are 

efficiently run as going concerns is another very 

important objective of the Code. This, in turn, will 

promote entrepreneurship as the persons in 

management of the corporate debtor are removed and 

replaced by entrepreneurs. When, therefore, a 

resolution plan takes off and the corporate debtor is 

brought back into the economic mainstream, it is able 
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to repay its debts, which, in turn, enhances the 

viability of credit in the hands of banks and financial 

institutions. Above all, ultimately, the interests of all 

stakeholders are looked after as the corporate debtor 

itself becomes a beneficiary of the resolution scheme – 

workers are paid, the creditors in the long run will be 

repaid in full, and shareholders/investors are able to 

maximize their investment. Timely resolution of a 

corporate debtor who is in the red, by an effective 

legal framework, would go a long way to support the 

development of credit markets. Since more investment 

can be made with funds that have come back into the 

economy, business then eases up, which leads, 

overall, to higher economic growth and development 

of the Indian economy. What is interesting to note is 

that the Preamble does not, in any manner, refer to 

liquidation, which is only availed of as a last resort if 

there is either no resolution plan or the resolution 

plans submitted are 39 not up to the mark. Even in 

liquidation, the liquidator can sell the business of the 

corporate debtor as a going concern. [See ArcelorMittal 

(supra) at paragraph 83, footnote 3].  
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21. It can thus be seen that the primary focus of the 

legislation is to ensure revival and continuation of the 

corporate debtor by protecting the corporate debtor 

from its own management and from a corporate death 

by liquidation. The Code is thus a beneficial 

legislation which puts the corporate debtor back on its 

feet, not being a mere recovery legislation for 

creditors. The interests of the corporate debtor have, 

therefore, been bifurcated and separated from that of 

its promoters / those who are in management. Thus, 

the resolution process is not adversarial to the 

corporate debtor but, in fact, protective of its interests. 

The moratorium imposed by Section 14 is in the 

interest of the corporate debtor itself, thereby 

preserving the assets of the corporate debtor during 

the resolution process. The timelines within which the 

resolution process is to take place again protects the 

corporate debtor’s assets from further dilution, and 

also protects all its creditors and workers by seeing 

that the resolution process goes through as fast as 

possible so that another management can, through 40 

its entrepreneurial skills, resuscitate the corporate 

debtor to achieve all these ends.” 

   



27 
 

Company Appeal (AT) (Insol.) Nos. 141, 142, 179, 208 of 2018 
 

27. In “Y. Shivram Prasad Vs. S. Dhanapal & Ors. ─ Company 

Appeal (AT) (Insolvency) No. 224 of 2018 etc.” this Appellate Tribunal 

by its judgment dated 27th February, 2019 while referring the decision 

of the Hon’ble Supreme Court including the provisions of the ‘I&B Code’ 

held that the ‘Resolution Professional’ and the ‘Liquidator’ are to ensure 

that the company remains a going concern. Steps should be taken for 

resolution at different stages including the liquidation stage to keep the 

Company a going concern in the interest of the employees. On failure, 

at the last stage the death of the ‘Corporate Debtor’ be made by 

liquidation. 

 
28. The Hon’ble Supreme Court in “Swiss Ribbons Pvt. Ltd. & Anr. 

vs. Union of India & Ors” (Supra) specifically held that the closure of 

the Company is against the Preamble of the Code, which reads as 

follows: 

 
21. It can thus be seen that the primary focus of the 

legislation is to ensure revival and continuation of the 

corporate debtor by protecting the corporate debtor 

from its own management and from a corporate death 

by liquidation. The Code is thus a beneficial 

legislation which puts the corporate debtor back on its 

feet, not being a mere recovery legislation for 

creditors. The interests of the corporate debtor have, 

therefore, been bifurcated and separated from that of 



28 
 

Company Appeal (AT) (Insol.) Nos. 141, 142, 179, 208 of 2018 
 

its promoters / those who are in management. Thus, 

the resolution process is not adversarial to the 

corporate debtor but, in fact, protective of its interests. 

The moratorium imposed by Section 14 is in the 

interest of the corporate debtor itself, thereby 

preserving the assets of the corporate debtor during 

the resolution process. The timelines within which the 

resolution process is to take place again protects the 

corporate debtor’s assets from further dilution, and 

also protects all its creditors and workers by seeing 

that the resolution process goes through as fast as 

possible so that another management can, through 40 

its entrepreneurial skills, resuscitate the corporate 

debtor to achieve all these ends.” 

 

29. In view of the aforesaid fact, as the ‘Resolution Plan’ is against the 

object of the Code and the application under Section 10 was filed with 

intent of closure of the ‘Corporate Debtor’ for a purpose other than for 

the resolution of insolvency, or liquidation, we hold that the part of the 

‘Resolution Plan’ which relates to closure of the ‘Corporate Debtor’/ 

‘Corporate Applicant’ being against the scope and intent of the ‘I&B 

Code’ is in violation of Section 30(2)(e) of the ‘I&B Code’. 

 

30. With a view to give a quietus to the matter, we set aside the part 

of the approved ‘Resolution Plan’ in so far as it relates to closure of the 
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‘Corporate Debtor’/ ‘Corporate Applicant’ but uphold the rest part of the 

‘Resolution Plan’, as approved. 

 

31.  In view of such findings, the consequential orders, including the 

order of closure of the Company and the order of retrenchment dated 

6th March, 2018 are also set aside. 

 
32. The ‘Corporate Debtor’ is directed to ensure that the company 

remains a going concern and employees are not retrenched. 

  
33. So far as claim of the employees and their associations are 

concerned, with regard to their salary and other service benefits as the 

issue cannot be decided by this Appellate Tribunal, they are given 

liberty to raise all such issues before the ‘Corporate Debtor’ who will 

decide the same. 

 
34. The case is remitted to the Adjudicating Authority, Kolkata 

Bench, to make necessary correction in the ‘Resolution Plan’ by asking 

the ‘Corporate Debtor’ to delete the portion of the plan which proposes 

closure of the Company. In case, the ‘Corporate Applicant’ refuses to do 

so, then the plan approved be treated to have been set aside by this 

Appellate Tribunal and the Adjudicating Authority will proceed afresh 

asking the ‘Resolution Professional’ to call for ‘Expression of Interest’ 

and the ‘Resolution Plans’ and proceed in accordance with law.  
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 All the appeals are allowed with aforesaid observations and 

directions. No costs. 

 

 

[Justice S.J. Mukhopadhaya] 
Chairperson 

 
 
 

 
       [Justice Bansi Lal Bhat] 

    Member (Judicial) 

 
NEW DELHI 

13th May, 2019 
AR 

 

 

 

 


