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J UDGMETNT

SUDHANSU JYOTI MUKHOPADHAYA, J.

This appears to be one of the malicious initiation of proceedings
initiated by the ‘Corporate Debtor’ under Section 10 of the Insolvency
and Bankruptcy Code, 2016 (“I&B Code” for short) with malicious intent
for any purpose other than for the resolution of insolvency, or

liquidation.

2. However, the Adjudicating Authority (National Company Law
Tribunal), Kolkata Bench, Kolkata, while approving the so-called

‘Resolution Plan’ which is against the object of the 1&B Code’, observed:

“The Resolution Plan in the case in hand is a unique
plan which provides no revival of the corporate debtor but to
close it by discharging its debts to all stakeholders inclusive

of its staff and workmen.”

3. The Appellants have challenged the common impugned order
dated 6t March, 2018 passed by the Adjudicating Authority whereby
the ‘Resolution Plan’ submitted by the ‘Corporate Applicant’- ‘Burn
Standard Company Limited’- has been approved which provides for no
revival of the ‘Corporate Debtor’ but closure and retrenchment of all the

workmen.
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4. Two appeals have been preferred by ‘Industrial Services’-
(‘Operational Creditor’) alleging non-consideration of its claim by the

‘Resolution Professional’.

S. It is pleaded that the claim of the Appellant- Industrial Services’
was considered by the ‘Resolution Professional’ which was initially
accepted but subsequently given reference to a suit preferred by the
‘Corporate Debtor’ against the Appellant, the claim of the Appellant

have not been entertained.

6. The grievance of the Appellant- ‘Industrial Services’ is that the
suits were filed by the ‘Corporate Debtor’ during the period of
‘Moratorium’ against the Industrial Services’ and, therefore, the same
cannot be taken into consideration to deny the admissible dues payable

to the Industrial Services’- (‘Operational Creditor’).

7. Further, according to the Appellant- ‘Industrial Services’, the
‘Corporate Applicant’ being ineligible in terms of Section 29A, the
‘Resolution Plan’ submitted by the ‘Corporate Applicant’ was not

maintainable.

8. The other two appeals have been preferred by ‘Burn Standard Ex-
Employee Welfare Association’. While challenging the same very
impugned order dated 6t March, 2018, it is submitted that the dues of
employees including the revision of pay etc., which was determined

pursuant to the Hon’ble Calcutta High Court’s order has not been
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reflected in the ‘Resolution Plan’ while, on the other hand, the order of

retrenchment has been issued.

0. The grievance of the ‘Burn Standard Ex-Employee Welfare
Association’ is that the ‘Corporate Debtor’ cannot close the Company
nor can deny the dues of Ex-Officers and Ex-Employees of the

‘Corporate Debtor’.

10. The case of the ‘Corporate Applicant’ and the Indian Railway
Board is that the ‘Corporate Debtor being an undertaking of the Indian
Railway it cannot be held to be ineligible in terms of Section 29A. It is
accepted that Section 29A was introduced in the Code w.e.f. 23rd
November, 2017 and the ‘Resolution Plan’ submitted subsequently on
24th February, 2018, but plea has been taken that the ‘Corporate
Debtor’ is not an undischarged insolvent nor wilful defaulter. Its
account has not been declared as Non-Performing Assets. Thus, the
exclusion set out in Section 29A (b) & (c) is not applicable to the

‘Corporate Debtor’.

11. The brief history and background of the ‘Burn Standard Company
Limited’- (‘Corporate Debtor’/ ‘Corporate Applicant’) can be seen from

their ‘Resolution Plan’, as extracted below:

“2.0 Brief History:
2.0.1 Burn & Company came into existence in 1781 at

Howrah, West Bengal. The Company with rich legacy had the
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experience of building many important structures in Calcutta like
St. Andrews Church in 1818, the 152m high Ochterlony
Monument (now known as Shahid Minar) in 1828. Subsequently
its Construction business was taken over by Sir Rajen
Mukherjee’s Company Martin & Co (founded in 1890), which has
to its credit of building waterworks at Palta, Ahmedabad,
Lucknow and Benares. But its major contribution are
architectural -marvels like Esplanade Mansion near Raj
Bhavan/Great Eastern Hotel, Standard Chartered Building,
South Eastern Railway Headquarters in Garden Reach, Tipu
Sultan. Mosque, the Victoria Memorial etc. BurnC6 had a major
role for construction of Kolkata prestige such St. Xaviers’ College,
Oriental Seminary, Belur Math, the headquarters of the
Ramakrishna Mission, Darbhanga House - the Calcutta residence
of Darbhanga Raj, Assembly House, Grand Hotel Arcade, United
Bank Building, New Secretariat Building, Club House at Eden

Gardens.

2.0.2 The ever-increasing traffic movement between the
twin cities of Calcutta (now Kolkata) & Howrah demanded a wider
and stronger bridge in replacement of the then existing pontoon
bridge. The authorities accordingly decided on building a
cantilever bridge across the river Hooghly. The job called greater

expertise. So the three engineering giants - Braithwaite, Bum &
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Jessop - came together with their vast experiences and floated a
new company and constructed today's iconic Howrah Bridge. The
Martin Burn company even OPerated a line from Dum Baguiati till

it closed down in 1955.

2.0.3 Burnpur works, earlier known Indian Standard
Wagon Ltd., Burnpur, was founded in 1918. Since its early days
the company developed excellence in manufacturing Railway

wagons, forged components, Springs etc.

2.0.4 During the early days, Burn & Company undertook
building and contracting work. Subsequently in the 1950s of the
last century, it ventured into the field of Railway Engineering,
altogether new development in the country’s economy. With the
rapid expansion of Railways, Bum & Company started
manufacturing Railway rolling stock at Howrah to cater to the

increasing demand.

2.0.5 In 1976 following nationalization of ‘Burn & Co.” and
Indian Standard Wagon Company’, ‘Burn Standard Co. Ltd.’ was

incorporated in Dec’ 1976.

2.0.6 ‘Burn Standard Company Ltd.’, is one of the oldest
and a leading wagon builders in India. The wagon building
activities are carried out at two Engineering Units at Howrah and

Burnpur situated in West Bengal, India. Several thousand
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wagons covering all major designs have been manufactured and

supplied to Indian Railways and other Industrial Customers.

2.0.7 The Company has two Engineering units at Howrah
& Burnpur and one Foundry unit at the Howrah Works. It also
has a Project Division based in their Head Office at Alipore,
Kolkata.

2.0.8 Apart from supplies to Indian Railways, the Company
also manufactures and supplies special purpose wagons to

various core sectors like power, steel plants in India.

2.0.9 The Company has supplied special purpose wagons
fitted with Air Fluidising System for bulk movement and quick
unloading of Alumina powder to M/s. National Aluminium Co.
(NALCO). It has also supplied sophisticated Bottom Discharge
Wagons to National Thermal Power Corporation (NTPC), New

Delhi for their various plants in the country.

2.1 Background

2.1.1 Due to consistent losses and erosion of net worth,
Company was referred to BIFR i? November 1994 & officially
declared sick in January 1995. Rehabilitation package approved
by BIFR in April 1999 was declared failed in 2001. Efforts to bring
in change in management did not fructify. Then a revival plan

Was approved by CCEA in August 2010. After revival Of package,
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Company came under the administrative control of Ministry of
Railways (MOR) from Ministry of Heavy Industry & Public

Enterprises on15.09.2010.

2.1.2 The reasons for declaring the scheme as failed were
as follows :
i) Production in the following years did not increase as
projected because of dearth of orders of wagons.
ii) It was observed that the viability of the scheme could be
achieved only by further restructuring of GOI liabilities

and support from other agencies.

2.1.3 Accordingly, BIFR the Company to submit modified
rehabilitation scheme based on the commitments of GOI for
additional relief & concessions. Subsequently GOI explored the
possibility of dive of shares of the company. BIFR directed 1131,
the operating agency to advertise for change of management but
there was no response in this matter. Subsequently BIFR
appointed United Bank of India as the operating agency (OA) on
14.11.2006. The company submitted a modified draft
rehabilitation scheme which was discussed in a special joint

meeting held on 30.05.2007.

2.1.4 Subsequently the Case was reviewed by BIFR on

28.11.2007 and after deliberations it was directed to submit
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another draft rehabilitation scheme to OA After incorporation of
various views and decisions, McDermott International Inc
prepared Modified Draft Rehabilitation Scheme (MDRS) which the
company submitted to OA on 19.02.08. There were further
developments and another Consultant, LB. Jha & Co, Chartered
Accountant & Management Consultants, was engaged to revise
the MDRS on the basis of developments in the meantime.
Subsequently GOI mooted a proposal for transfer of Engineering
units at Howrah and Burnpur to Ministry of Railways (MOR) and

the Refractory Unit at Salem to Steel Authority of India Ltd (SAIL).

2.1.5 Refractory unit at Salem to SAIL and the company,
excluding refractory unit at Salem was transferred to MOR on
15.09.2010. However, SAIL did not accept the transfer on that
date and wultimately the Deed of Transfer was sighed on

16.12.2011.”7

12. As noticed, Burn Standard Company Limited- (‘Corporate
Debtor’/ ‘Corporate Applicant’) approached the ‘Board of Industrial and
Financial Reconstruction’ (“BIFR”) in the year 1994 by filing a reference
under Section 3(1)(0) of the ‘Sick Industrial Companies (Special
Provisions) Act, 1985 and got an order declaring the ‘Corporate
Applicant’ as a Sick Company vide ‘BIFR’s’ order dated 20th January,
1995. While so, upon enactment of the I&B Code’ w.e.f. 1st December,

2016, the ‘Corporate Applicant’ filed application under Section 10 of the
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1&B Code’ for initiation of the ‘Corporate Insolvency Resolution

Process’.

13. Vide order dated 31st May, 2017, the application filed by the
‘Corporate Applicant’ was admitted and one ‘Resolution Professional’

was appointed, which constituted a ‘Committee of Creditors’.

14. There is nothing on the record that any ‘Information
Memorandum’ was published or ‘Resolution Plan’ was called for in
terms of Section 25 (2)(h) of the I&B Code’. No details have been shown
to suggest that the ‘Operational Creditors’ or their representative were
called for in the meeting of the ‘Committee of Creditors’ in terms of

Section 24 of the 1&B Code’.

15. The ‘Corporate Applicant’ submitted the plan in question as
noticed which does not provide revival of the ‘Corporate Debtor’ but to
close it by discharging its debts to all stakeholders including its staff

and workmen.

16. The ‘Committee of Creditors’ was happy as they were getting full
payment, therefore, they approved the plan without going through the
question as to whether the plan in question is in conformity with
Section 30(2) (e) of the I&B Code’ and achieves the Objects of the I&B

Code’.
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17. The plan filed by the ‘Corporate Applicant’ shows that the
Ministry of Railways (Railway Board), Government of India made
provision to pay total outstanding dues of Rs. 417.10 Crores which
means that the ‘Corporate Debtor’ on receipt of amount is in a position
to pay the total dues of all the creditors, as appears from proposed

strategy of ‘Resolution Plan’, which is as follows:

B S Siusnopsdige o

CHAPFTER — 1IN

RESOLUTION »LAaN

3.0 Main stratogy proposed

3.01, Minimtry of Rallways (Railway Raard), Goavernment of ndla, heae
sommunicated vide letter no. No.: 2010/ (WHHI0O/R deted 12" Feb 2010
(Copy wnalosod an annoxure — A) that the revivel plen submilied by the
wompany, vide their lettor Nno. CMD: MOM: 138 deted 20/00/2010, wan
wxamined Dy the competant authority. The 0ompany nas Doon inowring
losnen In spito of efforts and fioancial assistancs proviasd (o the
compuny. Murther, the performance of he compmny over the yeors hos
shown decline and thore secms Mo Rrospool of myvivalAurm araound o
future e RECL s sngaged In malinly wagon meanufascturing far which
there s an miready o 1 =l ol =] markcat

B0z, Ao view of the wbove, Minlotry of Haeliweye (Flallway Board) haens
recommended closure of M/éa Bum Stanamrd Company Limited

2.03. Mennwhile s provislon of Me 417.10 Crore hus been made in Budget
2018 ~ 19 tor 1 oof 1l of BEGL vo et the closurs of the
COMpPpany oun Lo offactaed, Hraak U of fund Provielon s as undor

‘

1 BN temn " Fund provided
(!n 8s Coore)
1 -l-lu‘nry and contingent iasthlliex (Including 1708 Crurn

i | poymenal 19 opecational creditons — —
x Haok isan (Financial creditor uueD_ _a
VRS mu)kr\yo ond o!lwr duas of smpl omo

| Sther Govi daws {ED)

304 Fund will be made avelable i Apdl'18 and aonwarel aifter Rudgor s
Paaved by the Parlimmant. Provision of fund In Rallwsy budget for the
financial year 2010 -10 In anclaosad as Annoexure — 3.

[enn'nruzn As TRUE coPY | 6&5‘)\}

ol . Ay Ao \&\
(VI AEAL ALAM)
Shmirman & Manoging Dun.r.w_n
‘4!1'0 TR CIi
(O €3t oy ld-nwlw'nm o)
Al oy o Pt e
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31 Resolution Plan
31.1 Sources of finance for the Resolution Plan

For financing the Resolution Plan, Fund of Rs. 417,10 Crore will be
provided by Ministry of Railways (Raiway Board), Govemment of India
through Rallway Budget for which provision has already been made In the
Railway Budget for the financial year 2018 -19 (Copy enclosad' as
Annexure -B),

3.1.2 Company proposes the following Plan of action:

* Financlal creditor due (Bank loan) will be paid on recelpt of the fund
from the GOl in the 14 Qtr of 2018 -19. ,.

«  After submission of claim by trade creditors, the same has been
verified and admitted claims {party wise) have been uploaded in the
company wabsite. Payment of all such admitted dues will be paid in
the 1* Qi of 2018 -19 on receipt of fund from the Government of
India (GOI). "

« Al employee dues for gratuity and leave encashment as well as
pending salary of one month will be paid in the 1* Qtr of 2018 -18 on
recelpt of fund from the Government of India (GOI).

e Arear payment for all concemed officers against 1882 pay revision
which has been admitted will be paid in the 2™ Qtr of 2018 -18 on
receipt of fund from the Governmert of india (GOI).

* All Gevernment (dues of Government of India as well as duas of
Government of West Bengal) will be pald within the 2nd Qtr of 2018 -
18 on receipt of fund from the Government of India (GOI).

* Voluntary Retirement Scheme (VRS) Is to be Introduced. Al the 500

“ ~ employees on roll of the company will be offered VRS and final

settlement will be done within 1% Qtr of 2018 ~ 19 and effort will be

made to pay all dues within'in the 1# Qtr of 2018 +19 on receipt of -~ -

fund from the Governiment of India (GOI). Balance payment if any will
be paid in the 2™ Qtr of 2018 -19

CERTIFIED AS TRUE COPY
M. Asce{ Alor b\m\‘b
\

(MD. ASAD ALANM)
Chairman & Managing Diractor
Burn Standard Co. Ltd
(A Govt. of India Underiaking)
Ministry of Railways

AR P Pl Saatank Flacd
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As considered in

the pian

Payment schedule

Cost of Insolvercy Fuily paid

Resolution Process

(approved by COC)

» Pending dues to the -
employees:

v Cratulty & leave 13.50 13.50 Effort will be made to pay
encashment & early after fund is received
pending salary for from GOl and to be paid
one month within 1% Qtr of 2018 -18

v Arear of 1982 pay 19.34 19.34 ~-do-
revision

» Bank loan (Cash credit -65.47 66,47 Effort will be made to pay
account and bank loan ’ early after fund s received
from GOl and to be paid
within 1% Qtr of 2018 -18
» Outstanding to 36.90 36.90 “Effort will be made to pay
Suppliers early after fund is received
from GOl and to be paid
. within 1% Qtr of 2018 -18
» Other Govt. Dues (GOI) 4422 44.22 Rs, 21,20 Crore will be paid
= within 1#* Qtr of 2018 -19
and balance of Rs.23.02 Cr
] will be paid within 2™ Qtr of
f 2018 -19.
’ » Other Govt dues (Govt 38.08 38.09 Rs. 4,10 Crore will be paid
! of WB) within 1% Qtr of 2018 -18
| and the balance amount will
{ be pald within 2 Qtr of
2018 -12
» Other dues (Municipal 3.50 3.50 Due amount will be paid
Taxes) within 2™ Qtr of 2018 -18
» Other dues (KoPT 7.00 7.00 Due amount will be paid
license fees) within 2™ Qtr of 2018 <18
» Misc. other dues 10.00 10.00 Due amount will be paid
within 2™ Qtr of 2018 -19.
> Other Govt of India due 66.71 66.71 Due amount will be paid
(ED). within 2 Qtr of 2018-19.
» VRS of all employees 112.37 112:37 Effot will be made to
complete payment within 1%-
Qtr. and balancd  due
amount will be paid within
[ 2™ Qtr of 2018 -18.
| TOTAL 417.27 417.10
3.1.4 Management of the affair of the Corporate debtor after approval of
the plan:
The Management of the affair of the Corporate Debtor will be managed
by its Board of Directors,
3.1.6 Supervision and implementation:
AS TRUE COPY Supervision and implemeantation of the resolution plan will be done by/tr;w
1

I

A
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CHAPTER - IV

CONCLUSION

As observed by the Minisiry of Railways (Railway Board), Government of
India that the company has been incurring losses in spite of efforts and
financial assistance provided to the company. Further, the performance of
the company over the years has shown decline and there ssems‘ ne
prospect of revivalturn around in future as BSCL is engaged in mainly
wagon manufacturing for which there is an already developed competitive
market.

Ministry of Rallways {Railway Board) haes recommended closure of the
company. Fund provision of Rs. 417.10 Crore already made in the
Railway Budget for the financial year 2018 -19 {{copy enclosed as
Annexure-B) for ssttlement of llabilities of company so that the closure of
the company can be sffected.

In view of the above, Resolution Plan has been prepared for ensuring
settlement of dues of the creditors on receipt of fund as proposed in
payment Schedule of the Resolution Plan. Supervision & implementation
of the resolution plan will be done by the Board of Directors of the
Company as "going concarn”,

{

\ 5\6)\\$

MD ASAD ALAM
Chairman and Managing Director
CERTIFI;D AS TRUE COPY Burn Standard Co Ltd
M. Asael Alom. " (MD. ASAD ALAM)
D ALAM) Chairman & Managing Director
(MD. ASAD ALAW, Bum Standard Co. Ltd
Chairman & Managing Director (A Govt. of India Undertaking)
Burn csﬁtang_ar% Sgék;i el Ministry of Raitways
A Govt. of india RS 22-B, Rajs Sant
¢ Ministry of Railways Kollfa!\?a f?n‘i‘"?.';f oo

22-B, Rajz Sentogh Roesd
1{oikata - 700027
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18. Though during the ‘Resolution Process’, and thereafter, the
‘Resolution Applicant’ is required to ensure that the company remains
as a going concern but contrary to the provisions of the I&B Code’,
closure of the ‘Corporate Debtor’ has been proposed and approved by

the Adjudicating Authority.

19. That immediately after approval of the ‘Resolution Plan’, on 17th
April, 2018, the ‘Corporate Debtor’ informed closure of ‘Burn Standard

Company Limited’, which is as follows:

: TRt 4 Sl iy (853
o

o | BUBNSTANDARD COMPANYLMITED. /\nnenimer- A
Ref: CMD/CHRCULAR/234 GENERAL NOTICE Fi =lnc 17" April, 2018

This is Yar Information of ail concernad- &ha( Govo
rnmﬂnt of india; ) OV ’ £
Burn Standard Company Limited on 04,04:2018; "" APREYAdneglosuRe ©

; AL O N P e o R DY O TR
This Is issued with the approval of Competent Authority. & .- Vo B R AR VM e

) : = A
L] . s i @9: a1

(MD. D ALAM)
2 CHAIRMAN & MANAGING DIRECTOR
D(F), BSCL S 5

All Unit In Charge

All Departmental Heads of HO
Notice Board of HO; HW and BW S o B
Company Secrctary & DM(Fin), HO — Thjs Gme. vt- e

website: lnﬁn\ating the employees i
stake holders of the Company about

Intended closure of the Company,

.3;;:"16."'/"‘»'&9 Moo = 3o Copranse — E-'H_chﬁv-‘awf"#

SELBFI T =S T o@x\v}ﬁﬂ'ﬁmwebwr AL
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20. Simultaneously, order of retrenchment was issued on

September, 2018, as extracted below:

, '  Annerre- B
i BURN STANDARD COMPANY LIITED

, ( A Govtiof India Undertaking )

: . 22-B, Raja Santash Road,

OFFICE ORDER - *
No.CMD: C T 74 DV- 25.09.2018
in vigw of the closure of company approved by Govemnment of India on 4% Apri2018, total 57 employees
(Workmen. Staff & Officers) of the company on roll who have not opted for Valuntary RetirementVoluntary
Separation and become wholly redundant or surplus 1o the requifemant’ of the company are hereby
retranched trom ihe service of the comoany with effect from 25M Sep'2018 {AN) and thereby the names of
those 57 esnoicyees are struck off from 1he roll of the company immediately. thereafter 25% Sep'2018 (AN):

Aj WORKMEN
r_m [ ~ TKTNo Name Degignation
i 1512 Susanta Roy Grindar
i 2203 Pameshwar Mondal Crana Driver
2301 | Sisic Kr. Hazra Shnger I
2484 ‘ Ekram Knhurshid Slinget/Crane Driver ]
3445 | Debashis Nandy 8/Smith
504 Inamul Haque Helper
3543 .| Satyanarayan Singh Yadav HJ Man
T Krishna Ch, Karan Fitter
5448 Gautam Dey Fitler
7001 LakshmanYadav Erec,
7008 Bala Krishna Sundara Crane Driver
7008 Panchanan Bag Weider
7038 Uday Narayan Gond Tool Issuer
7057 Md. Sawood Khan - Co2 Weld/Auto Cprt,
7064 Farooque Ahmad Co2 Weld,
7065 Jhantu Kumar Bayen Fittef -
7078 Shiva Sankar Mondal “CozWeld
3 7428 Asﬁmotwmad & . W 1

34 | -7% 06 otz

Wb e e B
N .
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[sNe | TKTNo Name Dosignation
a8 Y "7 Jahangir Mistry Mech.
| “3¢ T 7@ Shyamal Kumear Sarkar Wech.
T T 7 Sujoy Kumar Das Stinger
R 772 Tapan Hazra Wieh,
Fa T i Niatioob Ahamed | Mech.
2o T RREEERE Sandip Sarkar MrkJ Filter
T 8172 SkNd. Ayub “Filter
77 Sudama Yadav HiMan/Ch.
C T T T e Sanjoy De Li/Man
. R Braja Gopal Naskar [UMan
% 7T e Prosanta Kumar Jana Welder
™4 T77T§@6 | Kanhalya Choudhury EnggJ Atdn,
* LJ‘ M T Tarun Karmakar - Elect:
; i RGO 11 Dhruba Kumar Roy T Carpenter P.M.
‘!' B T 1T Rajded Ram Fitter
T T TT10882 Subodh Panja Tool Issuer
% o0 Jamil Ahamed Ansart Elect.
% T 1418 Gopal Chandra Das Wi T Fitlor
CE YT T Pradip Kumar Sarkar | EvcJ Fitler
T T 16475 Rimadri S. Jana . Fitter
T T i Gopal Byabortia Siling man
i‘ a¢ TTTB48 | Basuch.Dey Filter
Name Doilqmtlon _
Amal Bhattachariee Cierk
Faiyaz Ahamed Tech. Staf
Susania Roy W T
; .
i 7

LU
ol Lo

L

|
v el
(S0 )
i
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-1%

["'SNo. T~ CardNo Name Designation
La LT Chittaranjan Malty Tech, Staf
L & ; LT T Swapan Kiana Tach, Siai
5 1613 Asi Kumar Naskar Tech. Staff |
£ 1514 Tarak Koley Tech, Stafl |
M T T Bikash Das Toch, Siaff '
TG T g Tapan Kumar Paul Tech. Stalf
. 1567 Prasun Kumar Bose Tech. Staif
C) SUB-STAFF
E‘.Na | BelCardNo | Name - Deslgnation
St @y Kamalesh Prasad Saro) Security Constable
11"' T Nakul Kumar Maharana T Security Constable
A KRN Ranjit Nath Bearer
t P B [ Bidya Debi Mai Bearer
P.No Name Designation )
210 Aditya Mahalo JM(Engineer)
772 Samy Dss TlEngineer) )
%3 Shrabani Pal JN(F & A) X _
{/{)%’0&;\\7‘,
(MD ASAD ALAM)

e

CHAIRMAN & MANAGING DIRECTCR

L A S I
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21. The Indian Railway was impleaded as party Respondent. When we
asked to reply as to how Indian Railway can guide the ‘Corporate
Applicant’ to file ‘Resolution Plan’ with proposal to close the ‘Corporate

Debtor’, no satisfactory reply has been shown by the Indian Railway.

22. The past performance of the ‘Corporate Debtor’ has been shown

in the ‘Resolution Plan’ which is as follows:

2.2 Past Performance of the Company
O 0 70 0
Net werth 404.79 382.13 360.75 327.24
“Long Term Liabliities 74.40 78.18 78.69 75.13
Gross Block 520.21 | 541.45 541.20 541.50
Capital WIP 10.67 0.19 1.76 | 1.83
Net Working Capital -22.83 -32.57 -83.70 -86.23
Sales Tumover 230.52 124.56 116.60 187.89
| Operating Profit -5.83 —37.39 4333 -31.40
Finance Cost 473 5.43 5.78 10,62
PAT -8.28 -24.8a 28.38 ~33.51

'L Nutworth - Long Term Lisbilidos m Groes Block
- Capital Wi - Naet Workdng Ceapital s Sales Turnovaer
® Operating Profit ™ Flnance Cost - PAT

Year wise production from 2011-12 to 2017 -~ 18 (upto January 2018) of the different
products is tabulated below: -

17-18
{(Up to
Jan 2018)
Wagons (Nos)
Bogie (Nos) 1750 2182 2557 1768 1568 | 1912 1204
Coupler (Nos) 21 92 420 1141 1945 | 2494 1898
Draft Gear (Nos) o] o] 0 2652 485 203 8084
Molten Material (MT) 3032 5049 6232 4887 4965 5970 3842
Wagon Repalir (Nos) - - - - 2305 | 4028 4117
Fabrication of - - - - 400 400 100
D AS 1‘5?1'%‘”5""}";3@]
B nd Al b
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23. It shows that the ‘Corporate Debtor’ was a going concern and
produced 780 Wagons; 1204 Bogie; 1898 Coupler; 994 Draft Gear; 3842
Molten Material (MT); 4117 Wagon Repair and 100 Fabrication of

Barges (MT) during the period 1st April, 2017 to January, 2018.

24. The key financial indicators have been shown in the ‘Resolution

Plan’ which are as follows:

Key Financial indicators

1718 _(Projestes)

Gross Sales .56 i >
Nel Sales 117.02 115.50 183.15 250,10
Cost of Sele=/Net Sales 126.87% | 127.99% | 107.28% 56.97%
Oparating CostiNot Sales T125.76% | 136.21% | 116.71% 106:62% «
Operating Profit 37.39 | 43.33 | -31.40 16.56
Profit batore Tax 2466 | 28238 | -33.51 i5.28
Nel Profit 2464 | -20.38 | -33.61 15.28
Depreciation 3.94 2.52 2.38 172
Cash Accruals — | 2060 | 2585 | -31.12 1386
Interest 543 578 10.62 . B8.04
PEDIT 16,20 | -20.08 | -20.51 5.52
PEDIT [ Sales A307% | -17.368% | -11.20% 2.21%
PET / Nel Sales -21.08% | -24.57% | -18.30% B11%
Net Profit / Nst Salos 2007% | -24.57% | -18.30% B11%

| Nt Profit / Gross Sales —19.70% | -24.36% | -17.83% £11%
Total Outside Liabilitles 18938 | 21581 | 27005 270.44
Pald-up Cepital 17763 | 184.63 | 184.63 184.63
Net Worth 38213 | 360.75 | 327.24 31106
TNW [ A 362,13 | 260.75 | G27.24 311,98
TOL / TNW 050 0.60 0.83 687
Net Profit/ Net Worth .42% | 7.67% | -10.24% 330%
TTL/ TNW 0.20 0.22 0.23 0.24
Net DSCR NA. NA. N.A NA.
Current.Assets 78.63 83.21 108.69 9457
Current Liablities 111.20 136.92 184,92 185,31
NWC 3257 | -53.70 | -88.23 -100.74
Current Ratio 0.71 0.51 0.56 - 0.48

CERTIFIED AS TRUE COPY ]

‘Vid . Ascsl Alon. \
(MD. ASAD ALAM)
Chairman & Managing Director
Burn Standard Co. L,
{A Govt. of India Undertaking)
Ministcy of Railways
22-9, Kxjz Santosh Read
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25. Therefore, the question arises for consideration in these appeals
are:

(i) Whether the ‘Resolution Plan’ is against the statement of
objects and reasons of the 1&B Code’? and;

(i)  Whether application under Section 10 was filed by the
‘Corporate Applicant’ with malicious intent for any purpose
other than for the resolution of insolvency, or liquidation of
the ‘Corporate Debtor’, which on the facts and
circumstances of the case as detailed above, we have hold
that it was filed with intent for a purpose (i.e. closure of the
‘Corporate Debtor’) which is other than for the resolution of

insolvency and Section 65 of the [&B Code’.

26. In “Swiss Ribbons Pvt. Ltd. & Anr. vs. Union of India & Ors.—
2019 SCC OnLine SC 73”, the Hon’ble Supreme Court noticed the
Preamble of the Code and held that the primary focus of the legislation
is to ensure revival and continuation of the ‘Corporate Debtor’ by
protecting the ‘Corporate Debtor’ from its own management and from a

corporate’s death by liquidation, as quoted below:

“19. The Preamble of the Code states as follows:
An Act to consolidate and amend the laws
relating to reorganization and insolvency

resolution of corporate persons, partnership
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firms and individuals in a time bound manner
for maximization of value of assets of such
persons, to  promote entrepreneurship,
availability of credit and balance the interests
of all the stakeholders including alteration in
the order of priority of payment of Government
dues and to establish an Insolvency and
Bankruptcy Board of India, and for matters

connected therewith or incidental thereto.”

20. As is discernible, the Preamble gives an
insight into what is sought to be achieved by the
Code. The Code is first and foremost, a Code for
reorganization and insolvency resolution of corporate
debtors. Unless such reorganization is effected in a
time-bound manner, the value 38 maximization of
value of the assets of such persons so that they are
efficiently run as going concerns is another very
important objective of the Code. This, in turn, will
promote entrepreneurship as the persons in
management of the corporate debtor are removed and
replaced by entrepreneurs. When, therefore, a
resolution plan takes off and the corporate debtor is

brought back into the economic mainstream, it is able
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to repay its debts, which, in turn, enhances the
viability of credit in the hands of banks and financial
institutions. Above all, ultimately, the interests of all
stakeholders are looked after as the corporate debtor
itself becomes a beneficiary of the resolution scheme —
workers are paid, the creditors in the long run will be
repaid in full, and shareholders/investors are able to
maximize their investment. Timely resolution of a
corporate debtor who is in the red, by an effective
legal framework, would go a long way to support the
development of credit markets. Since more investment
can be made with funds that have come back into the
economy, business then eases up, which leads,
overall, to higher economic growth and development
of the Indian economy. What is interesting to note is
that the Preamble does not, in any manner, refer to
liquidation, which is only availed of as a last resort if
there is either no resolution plan or the resolution
plans submitted are 39 not up to the mark. Even in
liquidation, the liquidator can sell the business of the
corporate debtor as a going concern. [See ArcelorMittal

(supra) at paragraph 83, footnote 3.

Company Appeal (AT) (Insol.) Nos. 141, 142, 179, 208 of 2018



26

21. It can thus be seen that the primary focus of the
legislation is to ensure revival and continuation of the
corporate debtor by protecting the corporate debtor
from its own management and from a corporate death
by liquidation. The Code is thus a beneficial
legislation which puts the corporate debtor back on its
feet, not being a mere recovery legislation for
creditors. The interests of the corporate debtor have,
therefore, been bifurcated and separated from that of
its promoters / those who are in management. Thus,
the resolution process is not adversarial to the
corporate debtor but, in fact, protective of its interests.
The moratorium imposed by Section 14 is in the
interest of the corporate debtor itself, thereby
preserving the assets of the corporate debtor during
the resolution process. The timelines within which the
resolution process is to take place again protects the
corporate debtor’s assets from further dilution, and
also protects all its creditors and workers by seeing
that the resolution process goes through as fast as
possible so that another management can, through 40
its entrepreneurial skills, resuscitate the corporate

debtor to achieve all these ends.”
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27. In “Y. Shivram Prasad Vs. S. Dhanapal & Ors. — Company
Appeal (AT) (Insolvency) No. 224 of 2018 etc.” this Appellate Tribunal
by its judgment dated 27t February, 2019 while referring the decision
of the Hon’ble Supreme Court including the provisions of the 1&B Code’
held that the ‘Resolution Professional’ and the ‘Liquidator’ are to ensure
that the company remains a going concern. Steps should be taken for
resolution at different stages including the liquidation stage to keep the
Company a going concern in the interest of the employees. On failure,
at the last stage the death of the ‘Corporate Debtor’ be made by

liquidation.

28. The Hon’ble Supreme Court in “Swiss Ribbons Pvt. Ltd. & Anr.
vs. Union of India & Ors” (Supra) specifically held that the closure of
the Company is against the Preamble of the Code, which reads as

follows:

21. It can thus be seen that the primary focus of the
legislation is to ensure revival and continuation of the
corporate debtor by protecting the corporate debtor
from its own management and from a corporate death
by liquidation. The Code is thus a beneficial
legislation which puts the corporate debtor back on its
feet, not being a mere recovery legislation for
creditors. The interests of the corporate debtor have,

therefore, been bifurcated and separated from that of
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its promoters / those who are in management. Thus,
the resolution process is not adversarial to the
corporate debtor but, in fact, protective of its interests.
The moratorium imposed by Section 14 is in the
interest of the corporate debtor itself, thereby
preserving the assets of the corporate debtor during
the resolution process. The timelines within which the
resolution process is to take place again protects the
corporate debtor’s assets from further dilution, and
also protects all its creditors and workers by seeing
that the resolution process goes through as fast as
possible so that another management can, through 40
its entrepreneurial skills, resuscitate the corporate

debtor to achieve all these ends.”

29. In view of the aforesaid fact, as the ‘Resolution Plan’ is against the
object of the Code and the application under Section 10 was filed with
intent of closure of the ‘Corporate Debtor’ for a purpose other than for
the resolution of insolvency, or liquidation, we hold that the part of the
‘Resolution Plan’ which relates to closure of the ‘Corporate Debtor’/
‘Corporate Applicant’ being against the scope and intent of the I1&B

Code’ is in violation of Section 30(2)(e) of the 1&B Code’.

30. With a view to give a quietus to the matter, we set aside the part

of the approved ‘Resolution Plan’ in so far as it relates to closure of the
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‘Corporate Debtor’/ ‘Corporate Applicant’ but uphold the rest part of the

‘Resolution Plan’, as approved.

31. In view of such findings, the consequential orders, including the
order of closure of the Company and the order of retrenchment dated

6th March, 2018 are also set aside.

32. The ‘Corporate Debtor’ is directed to ensure that the company

remains a going concern and employees are not retrenched.

33. So far as claim of the employees and their associations are
concerned, with regard to their salary and other service benefits as the
issue cannot be decided by this Appellate Tribunal, they are given
liberty to raise all such issues before the ‘Corporate Debtor’ who will

decide the same.

34. The case is remitted to the Adjudicating Authority, Kolkata
Bench, to make necessary correction in the ‘Resolution Plan’ by asking
the ‘Corporate Debtor’ to delete the portion of the plan which proposes
closure of the Company. In case, the ‘Corporate Applicant’ refuses to do
so, then the plan approved be treated to have been set aside by this
Appellate Tribunal and the Adjudicating Authority will proceed afresh
asking the ‘Resolution Professional’ to call for ‘Expression of Interest’

and the ‘Resolution Plans’ and proceed in accordance with law.
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All the appeals are allowed with aforesaid observations and

directions. No costs.

[Justice S.J. Mukhopadhaya]
Chairperson

[Justice Bansi Lal Bhat]
Member (Judicial)

NEW DELHI

13t May, 2019
AR
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