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Jarat Kumar Jain. J:

The Appellant M/s RK Associates & Hoteliers Pvt. Ltd. filed this
Appeal against the impugned order passed by the Adjudicating Authority
(National Company Law Tribunal) Bench (Court No. II), New Delhi on
20.02.2020 thereby dismissed the Application under Section 9 of the
Insolvency and Bankruptcy Code, 2016 (In Brief I&B Code).

2. Brief facts of this case are that in June, 2018 IRCTC Ltd. issued a
tender document/corrigendum for publishing and distribution of the Board
magazine for Indian Railways-Rail Bandhu. On 18.06.2018 the Operational
Creditor (Appellant) and Corporate Debtor (Respondent) entered into a
Memorandum of Understanding (MOU) for working together on the projects
in Indian Railways. The purpose of the MOU was to cooperate for jointly
qualifying, developing, bidding, executing and operating the projects in
publication, printing and media. Both the parties envisaged execution of
further document (Shareholder’s agreement dated 06.12.2018) to form a
Joint Venture Special Purpose Company as a bidding consortium with
participation of both the parties with interest in the ratio of 50:50. The
Corporate Debtor (Respondent) participated in the IRCTC tender and on
14/16.08.2018. IRCTC issued a Letter of Award for publishing and
distribution of “On board magazine for Indian Railways-Rail Bandhu” in
favour of the Corporate Debtor.

3. As per the Letter of Award, the Corporate Debtor was required to
submit performance guarantee to IRCTC Ltd. For the same the Operational
Creditor (Appellant) on 27.09.2018 transferred total amount of Rs.

72,09,975/- to the Corporate Debtor (Respondent) into tranches Rs.
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31,37,500/- as its share towards performance guarantee and Rs.
40,72,475/- as share towards first instalment for the first year revenue
share. On 29.09.2018 the Operational Creditor (Appellant) transferred
further amount of Rs. 50 Lakhs to the Corporate Debtor by way of NEFT
transfer. On 12.03.2019 IRCTC Ltd. terminated the contract awarded to the
Corporate Debtor (Respondent) and encashed the performance guarantee
and further inform that the liquidated damages shall be intimated in due
course. Thus, for fault of the Corporate Debtor (Respondent) the amount of
Rs. 1,22,09,975/- immediately felt due to the Operational Creditor
(Appellant) w.e.f 12.03.2019 with interest @ 18% per annum. The dues
remain unpaid, therefore, the Operational Creditor (Appellant) had sent a
demand notice dated 31.05.2019 under Section 8 of the I&B Code. The
Corporate Debtor (Respondent) had replied to the demand notice vide its
letter dated 14.06.2019. The Contract was terminated by the IRCTC Ltd. due
to breaches and defaults by the Corporate Debtor (Respondent). Thereafter,
the Operational Creditor (Appellant) filed an Application before the
Adjudicating Authority for initiating the Corporate Insolvency Resolution
Process (CIRP) against the Corporate Debtor (Respondent) under Section 9 of
the I&B Code for the Operational Debt.

4. The Corporate Debtor (Respondent) has resisted the Application on
the ground that there is a pre-existing dispute between the parties and
arbitration proceedings is pending between the Corporate Debtor
(Respondent) and IRCTC Ltd.

5. After hearing the parties, Learned Adjudicating Authority dismissed

the Application on the ground that the debt in question is arising out of the
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payment made by the Operational Creditor as its share for submission of
performance guarantee to the IRCTC Ltd. and for business proposition, it
cannot be treated as Operational Debt under Section 5(21) of the I&B Code.
6. Being Aggrieved with this order, the Appellant has filed this Appeal.

7. Learned Counsel for the Appellant submitted that the definition of the
claim is very wide and includes both a right to payment and also a right to
remedy for breach of contract giving rise to payment even if such right is not
reduced to Judgment. There is no dispute between the parties with respect
to services provided and no dispute was raised by the Respondent prior to
the notice under Section 8 of the I&B Code. A perusal of clause 9(ii) (d) and
clause 12(ii) of the MOU would reveal that the amount paid by the Appellant
to the Respondent become an Operational Debt, immediately after
termination of the contract of the Respondent by IRCTC Ltd. The
Adjudicating Authority presumed that the entire amount of Rs.
1,22,09,975/- was paid by the Appellant to the Respondent as its share of
performance guarantee submitted to IRCTC Ltd., actually only Rs.
72,09,975/- was paid towards performance guarantee and remaining Rs. 50
lakhs was paid for various expenses that the Respondent would incur for
the execution of the project. In any case entire amount was paid in relation
to services provided by the Appellant to the Respondent. Hence, the claim is
Operational Debt under Section 5(21) of the I&B Code. The Corporate Debtor
has defaulted in payment. No Joint Venture was formed between the parties
and the Appellant was accommodated as a sub-contractor. Thus, the

Operational Debt is due and Respondent committed default is proved.
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However, Ld. Adjudicating Authority erroneously dismissed the Application.
Therefore, impugned order is liable to be set aside.

8. Per Contra Learned Counsel for the Respondent supported the
impugned order and has drawn our attention towards the terms and
conditions of the MOU and Shareholders agreement dated 06.12.2018 and
submits that this is a case of Joint Venture. The Appellant and Respondent
are partner and they have invested 50:50 and entitled for the profit for the
same proportion. The Respondent was awarded a contract for publication
and distribution of the board magazine for IRCTC Rail Bandhu. The
Appellant remitted an amount of Rs. 72,09,975/- towards 50% share of the
performance guarantee that was submitted with IRCTC Ltd. Thereafter, the
Appellant further remitted an amount of Rs. 50 lakhs towards their share of
various expenses that would be incurred for the execution of the project. As
per the agreement between the parties, the Respondent has to publish the
magazine and the Appellant has to distribute the magazine. However, the
Appellant has failed to perform their part. which is evident from the
termination letter dated 12.03.2019. The Appellant has not supplied any
goods or provided services to the Respondent. Thus, there is no relationship
between them as Operational Creditor and Corporate Debtor. The Impugned
order does not require any interference by this Appellate Tribunal and the
Appeal is liable to be dismissed.

9. After hearing learned counsel for the parties, we have gone through
the record.

10. The Appellant and Respondent enter into MOU dated 18.06.2018,

which is as under: -
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. ) o® 4 . : , ’ . ; g B
Aeinohef referred o as “RKAHPL"} represenied by Mr. : o ShiR $

R'g;iwA:Lr{o 53, Friends Colony [Eos!} New Delhi 110065, acling 05 authorized represento\wa
o {which- expression sholl unless it be repugnant fo The conlext or meaning thereof.

shall be deemed to mean and Include its represenlonves. successors: in- business ond,
. permmed cssigns) of Ihe FIRST PART

AND

- BW auslnessworld Medlu Privale limited, & Company. incorporoted under the Componies
Ach, 1956, having ifs corporate office af 9-10, Bahadur Shoh Zofor Marg, New Delhi 110002
(hereinafier referred 1o as "BW") represented by Mr. Anurag Balra, s/o Jagdish ol Befra r/o
House No 373, Sector 7, Urban Estate, Gurgaon, Haryana-122001 acling as authoized

P . .-represen!otwe of BW which expression shall uniess it be repugf)On' to the context or

e meoning thereof shall be deemed o mean and include its represemohves. successors in- -

e " business and permitled ossigns} of he OTHER PART.

RKAHPL andt BW hereinaiter are mdnvlduolly referred to os 1he “Party" of coleckvely os lhe
"Porﬁe:‘

\/Wﬁeteo&

A.  BW hos interest in Publication, Prinfing and Medio and dlso in taking up simiar
projects for Indian Raiways, Government’ of lncﬁo. State Govemment PSUs and
>, ~ Corposate Sector.
[ B RKAHPL is engoged comptehe nsively infer dlig in muiliple businesses pendung to
. rolways in india namely Trovel &1 Tounsm Railway Hospddity. Medid & Adverﬁsemenl

‘ Mulfi-cuisine Food?"k—ioon railway Stalions since last over 67 years.

C. Parties are .now dedrous of working together on these. projects in Ruﬂwuys under Ihe
§ terms and condiﬂons of this MoU "Proposed Col Collabomﬂon")

“In Il'ght of fhe above, the Parles hereby agree:

iy 1. Purpose and Scope of Collaboraion V-

iy Mol s inténdedr to establish he key tesms. and pnnc;ples of the Proposed
d Coltoboration ond reflect fhe mutual undersianding of the Parties in this regard.

accordance with the terms ond principles set;forih in this MOU the Parties wish 1o
cooperate for the purpose of evaualing dhe possibiity - of jointly. qudnfymg,
developing, bidding ond, if successul, executing and / or operating the pto]ecﬁﬁ

Pumg and Media herein ofer referred os “projects / Project™
(ii}.To that fhot end, the he Porties &5 ogree-that they shall conlinue The Proposed Collaboration in *

‘/ orde fo (i evoUoD evaluale, negoliole ond execule any oddifiondl agreements thot may -

- fy for bidding in accordance wit ony Request for Proposal

-be Jequired: (j)_quolify for bidding I oce :
eques! for Quaificalion 'RIQ"} andfor Expresion of nlerest 'E0F)

'_;\\ ! : Page ol 1

i
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| released by the ciient (“Raiway Authorifies"} for any of the Projects; il jointly submit
a bld fot any of the Projects [*Joint Bid") on the-designoted bid submission date (8id |
Submission"); (iv} for the Projecls, where Joint Bid is not stipulated by the client; aliow
eilher of the Parties, fulfiling the qualification ,crjleﬁa,foﬂ@lé@.?isﬂﬂale::e":@

ond I owotdaji_o‘c_qqg_\rgp_qqt_eﬂq!her Party/ f'bgl_es ; as _syb-comractor(s): and (v) if

awarded any of the Projects, execute their respective obligations, in accordance
wilﬁ_]ﬁpﬂﬁﬂ‘dﬁdz}gyfﬁléﬁi of this MoU and any subsequent agreements. . :
_livfhe Parties' sholt mutualy render fo one ariofher cl E;;&?ﬂ?i?:kicncé with
tespect fo the development of the Projects, Including coordinafing thei actions for_
he respeciive fosks, providing reasonable advance nofice of impending fosks,
document submissions or information requirements and providing information fo'the
) other Parly within a reasonable fime period. ~ ~ . - .
i (v} For purpose of jointly developing and Bid Submission for a Project; the- Parfies
acknowledge. and ogree that_oddilional_ogreements_ wil be_ne oligled_ond
@  execuled, bosed upon the fems and conditions sef forih in fhis MoV, including but
“not limited to: (i} prior to the Bid submission, @ consortium agreement in accordance
. with the requirement of the fender document; and (i), on intemal ferm sheef /
ogreement describing the bosis of undértaking the work in the Project (nérein ofter
“Project Documents"}. e vl I .

{vifThe Parlies agree that the odditional agreements shall include, but not limited fo ~

" financiol mechonisms (such ds factoring, positive cash flow. scenarios, supplier
_ poyments conditions, bond fronfing/surely bond counter-guaraniee) in order fo -
obtain o more competifive bid for thei"rd]eqlgu__,. . ¥ -

‘(vii} The Parfies shal-agree prior o submission the deviations and assumplions from the
terms of the Tender and the fisk management approach, for the Propdsal, in ifs case,
and on equiﬁoble/-foko’ssigmnelit of staff positions, based on the Toles assumed by -
each pary. ’ % s S ST '

. € 2 GoodFallh Negofitions - S
Upon the signature of this Mo, the Parties shall n_eboliolg and work logéihe( in good faith

ond use 1hev best efforls to complete the fasks ond agreements necessary fo allow the
Parlies o analyse the Projects ond eveniually prepare the Bid/ Joint Bid. .

3' mp—sMu 5w - . . . ' ) y ‘é

n considerafion of the muluct underlokings set forth in this Mol paries underlake that.
Project Documents, shall provide for exclusiviy on case 1o case basis for each Project such
ihot neither Parly shall, directly. Z A , ;

/

commence of confinue ony_negoﬁoﬁon; willy any third pary in relation fo the

fit

o doe or respond 1o any opproach thot might lead fo negotiations with @

Page3ofl0

et wr-
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third party relating to the Project; or 7 Sy

@  submit o compeling proposct fosthe Project in its own nome or in conjunction with
fhirdt pories. o ‘
for fhe avoidance of doubt, “third parfy”.does not inclu&e offiiate, associate and parent of

aroup companies of each Porly. Each Porly shall dlso ensure that ifs employees. agentsand.
odvisers Comply wilh the underlakings in Ihis clouse.

\/0( RKAHPL / BW shall offer fo Ih'é olher pgjy,oll,ﬁ.v{ure proposals related lo Ralways
lo ointly develop the Projects and the other parly shall confim thelt parficioglion
wilhin 80" (sixiy} days in wiing. in the event The olher porly falls fo confim its
parficipation within stipuiated timetines of 60 (sixty} days for whalsoéver reason
~ then either parly sholl be free o porticipaté in o monner of ils choice'at ifs sole
=) . discrefion. T N i =

" \_@" For the purpose of developing and joinfly bicding fhe Projects, RKAHPL and BW. 5

[together, the “Bidding Consorfium Members"} shall form ‘@ JV Special Purpose -

Company (the "Bidding Consoriium") in which each Parly's pariicipation inferest .

: " shall be 50:50. ; ,
@y Ina Proié&; where joint veniure [V} / consortium Is not skipulated / allowed by @
client, the Party meeting RIG / RiP conditions shall be allowed to bid os a single-
enlily, plovided that on award of the Project to such Parly, the other Parly shall .-

‘be accommodated as sub-contractor n @ mutually ogreed siuclure such that

ihe eccnomic inferest of both Porties ore Tulllled in the rafio of 50:50 in @ monner
as f they have bicjointly in a Bldding Consortiun. '

.

: @vy Pursuant o sub-clouse [ii} above, if any Parly do not want to parficipate in the
e bidding of o Project due fo-any recson (“Non Bigible Party"} and i sl wiing to’
parficipale as & sub-conlractor in the Project then the Parly if awarded with fhe -
Project in capagity os a leadmember, shall corisider such request from the Non
Fiigible Party and shalt create/ provide asuilable mechanism for the participotiort
of the Non Higible Porly in the Project on mutually ogreed tems subject fo the '
terms and condifions ogreed between Porties and compliant fo various Project
% Tender gequi'emems. ’ .

-

\/(v) BW. in wﬁ_ﬂ.@iﬁuﬂwe@t&" for the purposes of executing /
developing and bidding the Projects and RKAHPL shall be responsible for overall

monogement of the Hmih}.wmvwwﬂlﬂﬂw
technical, financicl and ax analysls. BW and RKAHPL shall underiake the inilicl

ical, financi =
opproach lo- prospeciive lenders lo focitale and manage financial clcsUre
needed for the Project. a .

iy The division of the scope of responsivilifies wi be further elaboraled in specific
Conﬁdmdaf"\m Paged of

W ‘:a '

e b ——— v S A
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i '
Consortium Agreement(s)/ Infemal documents. - .' / ( fiis
5. The Prolect Company . ' T ‘

' [i} If sorequired by the ‘Fende_r Document-and if so agreed unanimously by the Parlies
os soon as reasonably practicable following the dale of being designaled
preferred bidder .under the RfP, RKAHPL and BW shall incorporate ‘a special
purpose: vehicle (SPV} for the sole purposé of undertaking the financing and
execulion of the Project "Project Company”). ' ‘

\/ﬁ meShorehow:ng‘oltheﬁoiecrcémpanyshwdsdbesaso. L Rt

“[@ W so required; once the Projec Compony is finally incorporated; the Bidding-
Consorlium Members shiall enter into.a shareholders ogresment o give effect to - .
the understanding agreed between ihe Parfies undér this MoU (“Definitive

~ Agreement"). The Parties shall discuss and ogree on the form of the- Project
@ ~ Company ond the'terms of the Project Company's shareholders agreement, such
; decision is to loke into- account the Members' intent to'minimize their shareholder
tox liabiity together with the onlicipated requirements of the contemplaled
financing parties, as well os ony regutatory restrictions of requirements that may

be imposed in the RiP. o ‘

(v} Boord composition in the Project” Company shall be in proportion fo the

shareholding of each party. However, if any Parly gels eventually diuted to 10%

. or below shareholding then ihat Pary. shall have no representation in the board

of the Project Company. * o . 4

(vf  The Paries, both direclly or vio subsidiaries/affiliates acceptabie 1o the lenders -

and in accordance with the requirement of thie RFP / RFQ, shall fund their porfion-

of equity and provide their portion of dny bonds, securities or lefters of credit

required by the cfient or by Lenders in accordance with their Shareholding in the

S Project Company. In the event any parly is not able to subscribe fo its share of
the equity within o period of 45 days from the date of the nolice of equity

induction, then the other parly shall have fhe right fo subscribe 1o such equity, of

the other party and the ofher party shareholding in the Project/Project Company
shall get automatically diuted proportionately. ‘ ‘

(vii  If any shoreholder propases fo sell ifs shareholcing in the Project Company o @

" hirdt parly hen the shoreholder propasing lojsel such shares shall provide a right

e wasal [*ROFR"} o he othe shorehalder on the same fems and condilions

os it proposes tosell it 1o the third porly. Defailec mechanism of such ROFR ond of

TAG clong and DRAG along fights shall be mulually discussed and agreed by the

Porfies in the Definifive Agreement. ‘
(vil I the Project does not reach Findnciol Closure, the Pasties acknowledge aond
ogree- that (i}_none of them wil neilher receive cny compensalion nof
;mrld T Tniemdl o Exiemdl Cosls; ond tht (i} Jhere shall B8 10
VG - ,

% Page50f1

Confidential’ 3
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funher Jiability among the Parties, except os otherwise provided in this MoU Ol in .

any other weitten agreement between the Parfies.
6. Infernal Expenses . . & K

Each of the Parlies shall be solely responsible for their own intemal costs and expenses,
including staff costs and travel, in respect of fhe rendering of their respective services
under this MoU. In the event of being owarded the Project ond financial closure being
-achieved, the fntemal Expenses sholl be documented, recorded and substantiated and

shall form part.of the total Project cosls if duly opproved by the Boord of Drectors of the
SPV, krbe funded under the finance agreements. .

Al

7. xiergol Expenses °

Al costs and expenserdue arising in connechon with servaces provxded by muluqlly
. appoinled third parties in relation with the Prqecl that are previously agreed inwiting
by the Porties shall be shaedmnong the Parties, in occo:dcnce with: iheaf Participation .
) @  Interestinrihe reloted matter o each stoge. The. External Expenses shall be documented
"ond subslanfiated prior fo financial closure: and shall-form part of the total Project costs
tobe fundedbyihe finance agreements. Such Exlernal Expenses shall be accounted on
o prorale:basis and be tfreatedin occocdonce wilh their Shareholding and be drawnas -
disbursement under the finance ogreemenis. No External Expenses shall be reimbursed
to any ofthe Parfies if the Project does not reach financial closure for any reason or if the

External Expenses soincurred are not accepted by the Lenders or by the client.

8. Techno 91

fechnology 1rcnsfer if any, from either pony ta the respeclive Project sholl be free of
cost, and all up gradotion andfor new. Jechnoiogy shall be made avaiable fo fhe
Project Company without charging any royalty or license fee. In case of an early exil by

the Technology providing party frone the Project, the technology ond upgradation, if
any shall continue fo be mode avoioble fo 1he Prqect on some terms ond cond'ﬂons

.ﬁ 9Igzm_unnln_9ﬂm

{), This MoU is signed. for the purpose of enabling Proposed Collaboration in mulﬁple .
" Projects and: therefore inificlly shall have o term of Three (3) Years and exiendable-

ol concein of both the parties from the dote ofits execution signature

erm"}. Consecuﬂve exlensions of this Motl mdy be mutudly agreed in wnﬂng

between the ¢ Porties. 5 !

\/ﬁyﬁm Mot will be ferminated if any of the foﬂwcumsimcesocwrs v

o} if the Parties mutually agree to ferminate the Mol o if one of The Parfies
Gavises the, oiher Pasty, fhat it does not wish fa pursue with the Proposed
Collaboration;

b} IHheTennlonMoUeXPires,tﬂesexiendedbymuwdogreemenf

¢} If mo Bid is done/ Consorﬂum Agreement is executed by the Parties on or
before the expiry of the Tetm
ST

SN

\

X _n ' o Page 6 of 10
% 3 )-"j W
R Tl o 2
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A\y of the Parlies does not comply with the requirements.under Ihe lender
docv.grma.nts:__,_,_...ﬂ . . RS )
e} if any of the Partlesis blacKisted by the clienl; of s .
f) it any Parly is declared as Insclvent or is convicled by a Court of competent
jurisdiction. ; . :

10. Confidentiality

All informotion shored by -either Party with the ofher Porly/Parfies shall be realed o
confidential by the recipient Porty/Parlies and shall not be used ofher fhan for the purpose
contemiplated by this MoU, Duiing the validily of this MoU, each of the Paries shall use the
information provided by the olher ‘Party/parfies under fhis MoU for The purpose of
performing iis obligations end none of the Porfies shall, either directly of indirectly, disclose

the Information provided by the other Party/Parties fo any outside party. other than those

- whomoy be required to know such information for the purpose of performarice of this MoU.

The contents of this Mol itself are confidential information and shall not be disclosed by the

& rpoiesin any manner. Unless the Porlies mutuatlly agree otherwisé 1o terminate and the’

obligation of confidentiality sfipulated therein sholl confinue to be in force unfl one (1) year

after the termination of fhe Mob.

The reskiction in fhis CloUse does not apply 1o ony information which: - #
of of the time of disclasure is already in the public domain; :

by subsequently comes info the public domiain, other thon through a breach of any

. duty of confidentiality by any Parly; -

c} is already in the lawful possession of the Party réceMﬁ_g;!f\e_iﬁfonnaﬁon (or is

) . outhorised reciplent); : o , R
- . d} subseguently comies into fhe lawful possession of the Parly receliving the information

for s aulioiised recipient) from  fhird_party who is not in breach of any duly of
confidentialily with regard fo the information; . 3

e} is required fo be disclosed by law, o by any stock exchange or governmental-or
regulatory authorily having jurisdiction over the ‘parly required to disclose the
information; of : ' ' - s 5

i} has beenindependenty acquired by any Parly otherwise than in the exercise of fhat
Parly's rights under this MoU of in the implementation of this MoU. - ’

" ¥1. Non-Solicitalion

" Either Parly wilt rpo@;dn’d shall procure that their respeclive Represenlalives will ﬁoi. at any
fime now and for o period of {12} months from the dalg/of this MoU: . :

o) eifher on its.own account of for any person, firm, compary or-organizafion, directly of
indirectly, solicit or entice or attempt to solicit or entice away from othes Parly and ifs
subsidiaries ond related corporafions any director, manager, officer or employee of
any sich compony whether or nof such persen would commit any breach of any
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S . ‘ /
e ) _ N 7 7 :
TN : . - .
b} directly or indireclly employ or olherwise engage any director, monager or officer of .-
any. member of the el Parly who by reason of such emplayment, is or is iely fo
_be in possession of any Confidential Information or frade secrels relating to any
member of the Consortium;

_ c} Notwithstanding anylhing conlained hereinabove, Porfies agree that either Party ‘
shall have liberty to engage, hire or emplay any of the officers, employees, experls, '

onsulionts, efc. of other.Party through publication of advertisement, invifing bid /.

tender or through third party sourcing. wTRE '

(i Except in case of proven bad faith, neither Porly shal be liable towords the other
-~ parly for any punitive, consequential, indirect damages- ot loss of profit, business,
yévenues or goodwill for any matter arising from this Mol uniéss if such breach is due
to direct misrepresentafion, froud, gross negligence or wiful misconduct. R ,
(i The Parties agree thatin the event of damages owed by the Parties 1o a third party. - -
including: without fimifation the client, that Is aftibuted fo fhe default of a specific
Party, ony and- all consequences’ of such default ‘caused deliberately or due fo
K aven in éxcess of ifs res ective’

shareholding) and such’ defaulfing Pt fully indemnify ahd keep-the other
Party(ies) harmless from Those consequences provided that the default Is atfibulable

“jo The defaulling Parly; if the domages cannol be attiibuted to @ specific Party, then
~ each Porty shalf bear e amaunt of the claim according o level of ifs shareholding.
(i) Save os set out ofheiwise in s MoU. the Parties shall be liable in proportion to each
Parly's Sharehdiding in the Consorium in the event fhat the securly-is forfeited.
called upon or drawn on; gr_cgigg‘;ﬁmmﬁsecuﬁmuqﬁgﬂ_eg.‘gwed wpon o .
" drawn by reason of Ihie foulf, negligence, wilful misconduct or breach of this MoU by
o particular Party, such Party shall indemnify and hold hammless the other Parly from..
and ‘against. all losses, domages. liabiifies, costs and experises arising- out of or in

conjunction with such forfeiture, call or drawing. o

v} Sove os set.out olhewise in this MoU no Party sha be lioble to the ofher.Parly: for

" any consequential loss of domage such as’[byt not limited fo) loss W
repulation, loss of revenue, loss of interest and under o in connection with fhis MoU
or ifs fermination. ' - o

(v} If this MoU terminctes or any Parly withdraws or assigns ‘or is excluded due fo a
gefoult, the obligations under this Clouse shall remain binding upon the Parties for
obligafions accrued unii femination /withdrawél / assignment notwithstanding such
termination; assignment Of withdrawal. ] ; - s 5

13, Assignment e 2B ‘ _ o _

. with the exception of their respeciive affiictes, parent and group companies. which may
olso enler into this Mo for the purposes of sirenglhening the Project and of the benefit 0%
the Parlies, neither Parly may assign ony Interest, benefit, right nor obligation under this MoU
without the written consent of ihe other Parly. In any event of authorized ossignment,

COMPANY APPEAL (AT) (Insolvency) No. 511 of 2020
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{he assignee porly shalt perform ils duties under this Mot ond: the' assignor shon guarantee’ .
. ‘jhe performonce of this MoU. e . ' )

14. Applicable Law and Ds \ 1850

‘-

A(i). This MoU shall be govemed and construed in odcordance with the laws of India and
the courts New Delhi shall have exclusive jurisdiction in connection with any Dispute,~
Any claims, differences or disputes arising out of or in connection wilh this MOU or in
conneclion with arrangements regarding the performance of this MOU shall be
setled by an omicaoble effort on the part -of the Parties ‘affected within one () .
month. An attempt o arive of a seltlement shall be deemed lo have failed as soon
os one Parly so nofifies the other Party in v}ﬁting ofter one month. '
(i} In the event of failing to achieve an amicable solution, the dispute shall be finally
resdlved by arbilration under the Arbitrafion and Conciiiation Act, 1996 ("A(biiration
- Act"}. Each Party shall appoint one arbifrator ‘within 15 (fifteen) days of notice for
e arbiliation served by éither Parly. The third presiding orbfrator shall be appointed by -
the two appoinied arbilrators within & period of 15 (fifteen) days “offer their
oppointment. If.for any reasons the ‘arbilrators “are nal appointed then such

orbitrotor(s) shalt be oppoinfed in accordance with the Arbilration Act. The seat of.
arbifration shall be Delhi, Indic. The decision of the arbitrator shall be final and
" ‘binding upon the Parfles. . . - — o
15. Counterparls : P
This Mol may be executed in any number of originds or counterparts, each in-the like form
. &nd alt of which when foken fogether shall constitule oné and the same document, and
any Pardy may execute this Mol by signing ary one or more of such originals or
_counterparts. Facsimie/femail fronsmission of an execuled signalure pd_ge of this MoU by a
Party shalt constitute due execulion of this Mol by such Porly. A facsimie/email copy of this
Mol shall be sufficient evidence of the execution hereof. . . o o

e 1w Mo representation, parinership oragency . ,
The Parfies shatt nol be entified fo act of to'make legally binding declaraions on behdif of
any other Party without its previous wriling consent. Nothing in this.MoU shall be deemed lo
- constitute a joint venture, ogency. parinership, interest grouping or ony other kind of formal
business grouping or enlily befween the Pories. 3 :

17._Sger_£)ﬂ_ily. ‘ _ 5 ‘
if for ony reason whatever ony provision f fhis MO is o Becomes invalid, flegal of :
unenforceable or is declared by ony court of Competent jurisdiction or “any “other
insirumentdilty fo be invalid, llegal or unenforceable, the validity, legality or enforceablity

_ of the remaining provisions shall no! be affected in any manner, ond the Parlies wit
negotiote in good faith withy a view to agreeing one or more provisions which may be
subsiituled for such invalid, unenforceable or ilegal provisions, asneardy asis practicable fo
such invalid, ilegal or unenforceable provision. )

' . " PageSof10
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18. Nolice 2 ' o :

Any nofice given hereunder sholl be in wriling GAd shall be hond delivered or sent by post of
lelefax or email with delivery notification 1o Ihe address sel ot below and any nofice shail
be deemed 1o be given if hand delivered al Ihe time of delivery, if sen! by post ot the date
of maiing. it sent by emaid al the time of receipl of acknowiedgemen! of delivery
nolification and if sent by lelefax Ihe date the machine confrmation of the lransmission of
the said lelefax is received. s ' ' ‘

Nome of Porty - " 1BW Businessworld Media Privale Umited .
Address = : 9-10, Bahodur Shoh Zofar Marg. 2 Aoor, Express Bulding -
- . New Delhi - 110002 - s o . .

Fox Number . 1011-4939500 . . - =

Conlact Person !Mr. Anurog Balrg . ‘ - .

Emal - g : anurog balra@businessword in .

e Nome of Party : RK. Associates & Holeliers Privale Limiled
Address . : : A-25, Hospital Road, Jangpura-A, New Delhi 110014,
FoxNomber  © T . 101147100222 ' :
- ContoctPerson: - : Shri RojeevMittal

E-mai < .:rojeevmilidl@comesum.com

In witness whereof, the Aulhormed Represenlalives of the pariies herelo have executed this -
- MoU on the day, month and year first abave written. - T.

o ' . e 57 2 Tl
AmiT KomAR SINGH o g

Confidential Page 10af 30

———
-

(’h_a.J Oolo ) o

— -
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11. The MOU was intended to establish the Key terms and principals of
collaboration and mutual understanding of the parties. As per the terms and
conditions of the MOU, the Appellant and Respondent have mutually agreed
that they wish to cooperate for the purpose of evaluating the possibility of
jointly qualifying, developing, bidding and successful execution and
operating the projects in publication, printing and media. It was also agreed
between them that they jointly submit a bid for any of the projects but
where joint bid is not stipulated by the client, allow either of the parties
fulfilling the qualification criteria to submit bid as a single entity and if
awarded accommodate other party as sub-contractor and if the awarded any
of the projects, execute their respective obligation in accordance with the
terms of the provisions of the MOU and any subsequent agreements.

12. Clause 5 of the MOU provides that if so require by the tender
document and if so agreed unanimously by the parties as soon as
reasonably practicable following the date of being designated preferred
bidder under the RIP, RKHPL and BW shall incorporate a special purpose
vehicle for the sole purpose of undertaking the financing and execution of
the project (Project Company). The shareholding of the project company
shall also be 50:50. In furtherance of the MOU on 06.12.2018 the Appellant
entered into a Shareholder’s agreement with the Respondent for the
purposes of executing the project. On behalf of the Appellant Company, the
agreement is signed by the Rajiv Mittal, however, the Appellant in Memo of
Appeal explained that the Appellant has prepared and sent to the
Respondent the drafted Shareholder’s agreement but the draft agreement

was never signed by the Director of the Appellant. It is to be seen that the
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Appellant has not specifically denied that Rajiv Mittal has not signed the
agreement on behalf of the Appellant Company. Counter Affidavit of Rajiv
Mittal has also not been filed by the Appellant. Therefore, we are of the view
that in pursuance of the Clause 5 of MOU Shareholder’s agreement was
executed by the parties. Clause 5 (ii) of the MOU provides that the
shareholding of the project company shall be 50:50 and Clause 5 (vii) of
MOU provides that if the project does not reach financial closure, the parties
acknowledge and agree that none of them will neither receive any
compensation nor reimbursement of their internal or external costs and that
there shall be no further liability among the parties except as otherwise
provided in the MOU or in any other agreement between the parties. As per
the clause 12(iv) it is also agreed between the parties that in this MOU no
party shall be liable to the other party for any consequential loss or damage,
such as loss of profit, loss of reputation, loss of revenue, loss of interest and
under or in connection with this MOU on its termination.

13. With the terms and conditions of the MOU it is clear that the project
under taken by the parties is a Joint Venture and therefore, the Appellant
has paid the 50% of performance guarantee though the contract was
awarded to the Respondent. There is nothing in this MOU that the Appellant
has to provide services to the Respondent. Even the Appellant is not able to
demonstrate which type of services provided by them to the Respondent. In
the Application under Section 9 of the I&B Code r/w Rule 6 of the
Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules
2016, it is nowhere mentioned that the Appellant has provided services or

supplied goods to the Respondent. The Adjudicating Authority has rightly
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held that the payment made towards performance guarantee or any such
business proposition cannot be treated as Operational Debt under Section 5
(21) of the I&B Code. We are fully agree with findings of the Ld. Adjudicating
Authority.

14. This Appellate Tribunal in the case of M/s Sree Sankeshwara
Foundation and Investments Vs. M/s Dugar Housing Limited (CA (AT) (Ins)
No. 515 of 2019) decided on 25.11.2019 held that:

“The Appellant alongwith Respondent (Corporate Debtor) had
executed Joint Development Agreement in the year 2012 for
construction of structure and allotment to allottees. Both of
them being parties to a joint venture project, we hold that the
Appellant cannot claim to be ‘Operational Creditor’ as it does
not relate to supply of goods nor service rendered by the
Appellant. If joint venture rendered any service to the
allottees and for that to pay service tax it does not mean that
the parties of the joint venture will render service to each
other”

15. With the above discussion, we are of the view that Adjudicating
Authority has rightly rejected the Application under Section 9 of the 1&B
Code, as not maintainable.

Accordingly, the Appeal is dismissed. However, no order as to costs.

(Justice Jarat Kumar Jain)
Member (Judicial)

(Kanthi Narahari)
Member (Technical)

New Delhi

12" February, 2021.
SC
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